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The following memorandum screens the main provisias of the draft Resolution under
the requirements of European and international lawlIt appears that, on the one hand, it
is legitimate to protect the “LGBT” people from unjustified discrimination; on the
other hand, this protection should not end in damag to the family and in the negation
of other people’s fundamental rights, especially irthe fields of freedom of speech and
religious belief.

In particular, the ECLJ has noticed that the draft resolution diminishes or even
endangers the following fundamental rights:
- The freedom of speech
- The freedom of religion and conscience;
- The higher interest of children:
- The States’ sovereign interest and right to protecgpublic morality, family and
the best interests of the child.

Mr Andreas Gross’ draft Resolution should be amendé in order to maintain the
definition of the family and to protect the fundamental right to disagree with “LGBT
ideology”. The appropriate response to violence andinjust discrimination against
LGBT people should not include eliminating moral puralism.
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MEMORANDUM
Preliminary remarks

This report by the Parliamentary Assembly of then@il of Europe has been drawn up at a
time of international mobilisation in favour of thadfirmation of the “specific rights” of
LGBT people. Other events in this context inclutkisions delivered by the European
Court of Human Rights the proposal for a (European Union) Council Ditex on the
implementation of equality of treatment of persoegardless of their religion or convictions,
handicap, age, or sexual orientation (COM (2008)%42the draft recommendation for
adoption by the Committee of Ministers on measuoesombat discrimination based on
sexual orientation or gender identity, to ensuspeet for human rights of lesbian, gay and
transgender persons and to promote tolerance tswdaném; and various studies
commissioned by the European bodies, such as bgutespean Union’s Fundamental Rights
Agency (FRAY, by the Committee of Experts on Family Law (CJFA)d by the European
Committee on Legal Cooperatibn

This memorandum on theGross report and draft Resolution is based on the case law of
the European Court of Human Rights and, to some egnt, on the various reports
mentioned above.

The underlying logic of this resolution is to enslvia paradigmatic shift from the principle of
“non-discrimination” to a new principle ofnon-distinction” based on sexual orientation and
gender identity. Whereas the legal notion of “migcrimination” still permitsjustified
discrimination, the concept of “non-distinction’rbads any difference of treatment, and,
ultimately, prohibits any judgment on homosexudideors.

The affirmation of the rights of LGBT persons i&itey place against a background of the
moral neutralisation of sexuality, particularly B&BT variant. LGBT sexuality is presented
as an objective, natural reality beyond the contfolillpower and personal freedom. This
excludes any possibility even of appreciation anlibsis of moral criteria; it further excludes
the possibility of objective criteria, such as tha@®ncerning the natural state of people and
families.

! The Goodwin and . v. the United Kingdojudgment delivered by the European Court of HurRéghts
(ECHR) on 11 July 2002, upholding the prevalencey®fchological sexual identity over biological saku
identity; TheE.B. v. Francgudgment delivered by the ECHR on 22 January 2008plding the neutrality of
homosexuality with regard to adoption.

2 See Report by the Chairman to the Committee ofmBeent Representatives / Council (EPSCO) on pregres
with the work, 02 June 2009, at http://registersitiuim.europa.eu/pdf/fr/09/st10/st10073-re01.fr@d.fin
French].

3 Study on homophobia and discrimination on the basisexual orientation and gender identity in tHe E
Member States drawn up by the European Union’s &maohtal Rights Agency (FRA).

* Study by Nigel Lowe on the rights and legal statbishildren brought up in different marital andnamarital
forms of partnership and cohabitation commissidmgthe Council of Europe’s Committee of Experts on
Family Law (CJFA).

® Study by the Danish Institute of Human Rights, @odhmissioned by the Council of Europe’s European
Committee on Legal Cooperation, on the differentitaband non-marital forms of partnership and dwotsion
with a view to identifying any measures that mightvent discrimination on the basis of sexual daton or
gender identity.
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Morally neutralised and objectivised in this wagxsality (including LGBT) defines people
according to a criterion that is apparently objesti comparable to the objective
characteristics defining the state of persons, sischge, sex, and colour. LGBT persons are
therefore able to affirm themselves as a commuimityhe eyes of the law. The legal
instruments and mechanisms that prohibit discritionaon the basis of objective criteria
therefore have to be applied identically to disemation on the basis of sexual practices.

The ECLJ is particularly concerned by the promotdrandefined concepts such ake“facto
family”, “ preferredgender identity”, “hate speech” or “homophobidhe failure to provide

a legal definition of ambiguous concepts such age'tspeech” or “homophobia” should be
addressed more than ever, because such provis®masnaed to limit free speech. It appears
more and more clearly that the concepts of “haeesp’ and “homophobia” are modern
tools for censorship and, at least, for the impmsiof a compulsory morality.

As explained below, such application plainly inézefs with the rights of Member States with
regard to national sovereignty and greatly offesdlssidiarity principles. Additionally, the
Gross report fails to take into account the greaigit that must be afforded to religious
freedom, save one comment on the chart of pageflieoExplanatory Memorandum,
allowing religious freedom a “narrow” exception.hi§ cursory exception stands in stark
contrast to the decisions of the European Couruwhan Rights.

l. The Gross report referred to here raises a numbe of problems. In

its Preliminary Draft Recommendatipnthe Gross report has almost nothing real or
innovative to recommend to the Committee of MintsteThe essential features are contained
in the Preliminary Draft Resolutionthe main provisions of which are specificallytiquied
below, undeDetailed Comments(p.27).

Il. The Report should also include the following aditional references, explicitly:

A. The necessary respect for the freedom of opinigpression, conviction and religion,
mentioning Articles 9 and 10 of the European Cotieenon Human Rights. (The
moral neutralisation of LGBT behaviour is therefotiee basis for the anti-
discrimination logic; that is why the freedom oftical expression with regard to
LGBT behaviour is being rapidly reduced);

B. The higher interest of children;

C. Respect for the freedom/sovereignty of Statedis natter, in accordance with the
diversity of their cultural traditions.

Each point is discussed more thoroughly below & khemorandum and throughout the
Comments.
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SECTION 1: FREEDOM OF RELIGIOUS SPEECH AND OPINION CONCERNING
SEXUAL ORIENTATION AND PRACTICES

1. Our_main_concern: The ambiguity and the lack of definition of the ©ncepts of
“Hate speech” and “homophobia” gravely endanger theFreedom of Speech. Moreover,
the particular stigmatization of religions by the daft text underlines the attempt to

undermine the right to public expression of religiais beliefs.

2. Freedom of expression is an essential foundatiodeofocratic society. Freedom of

expression is not only a guarantee against the $tatalso a fundamental principle for life in

democracy. Freedom of expression is not an entdaff; it is a means for the establishment
of a democratic society. Its guarantee revealsettistence of such a society. Freedom of
expression applies not only to information and &ttt are favorably received or regarded
as inoffensive or indifferent, but also to expreasthat may offend, shock, or disturb the
State or any sector of the population.

3. Freedom of thought, conscience, and religion is ainhe foundations of a democratic

society and is in its religious dimension, oneld tnost vital elements contributing to form
the identity of believers and their conceptionifs. [Importantly, the protection of conscience
or religious sentiment does not preclude criticisheeligions and belief. Only the manner of
religious exercise is subject to potential regolatiby the State, but even here, such
interference is to be narrowly applied, and only dompelling reasons. Additionally, the

State may be held liable in its obligation to essthiat those who profess their religious
beliefs have a peaceful enjoyment of their rightfrmedom of thought, conscience, and
religion.

4. It should be recalled that freedom of religion afsotects the freedom of the public

expression of religious belief and religious dows. Consequently, public expressions of
faith or religious morality should receive a gredével of protection than other forms of free

speech. Such is the case for example, for theimabgsermons of ministers. Effectively, the

public expression of faith or religious moralityosid not be liable to prosecution because of
their opposition to certain ideas or practices riyp@bjectionable, so long as that opposition
is expressed peacefully.

5. As the European Court of Human Rights (the “Coutigs explained, the right of
conscience is painted with broad strokes:

[Flreedom of thought, conscience and religion i af the foundations of a
‘democratic society’ within the meaning of the Cention. 1t is, in its religious
dimension, one of the most vital elements thatogmake up the identity of believers
and their conception of life, but it is also a poes asset for atheists, agnostics,
skeptics and the unconcerned. The pluralism indiabte from a democratic society,
which has been dearly won over the centuries, dépen it.

EUROPEAN CENTRE FOR LAW AND JUSTICE
5



While religious freedom is primarily a matter otlisidual conscience, it also implies,
inter alia, freedom to “manifest [one’s] religiorBearing witness in words and deeds
is bound upwith the existence of religious convictions.® . .

6. While the Court inKokkinakis v. Greeceaddressed the possible limitations on the
manifestation of one’s religious beliefs and cotivits under section 2 of Article 9the
Court continued, noting that, “such an interferersceontrary to Article 9 (art. 9) unless it is
‘prescribed by law’, directed at one or more of lbgitimate aims in paragraph 2 (art. 9-2)
and hecessary in a democratic sociefgr achieving them® In determining thenecessity
for laws or regulations that interfere with righgsotected under Article 9, the Court will
examine whether “measures taken at national leae€][justified in principle and
proportionate® to “the legitimate aim pursued”

A. Parliamentary Assembly Has Recognized the Importare of Religion
and Religious Speech in Society.

7. The Parliamentary Assembly of the Council of Eurdpelf recognizes the importance of
religion in society. In its Recommendation No. 48R2007), the Assembly made such a
declaration:

The Council of Europe must recognise this stataffafirs and welcome and respect
religion, in all its plurality, as a form of ethicamoral, ideological and spiritual
expression of certain European citizens, takingactof the differences between the
religions themselves and the circumstances indhetey concerned

Furthermore, the Assembly has recognized that gowvent should not meddle in
religious doctrine and faith:

Governance and religion should not mix. Religiond atlemocracy are not
incompatible, however, and sometimes religions plénghly beneficial role.*?

Freedom of expression is one of the most impotaman rights, as the Assembly has
repeatedly affirmed. In Recommendation 1510 (20&%)freedom of expression and
respect for religious beliefs it expresses the \ieat “freedom of expression as protected
under Article 10 of the European Convention on HarfRaghtsshould not be further
restricted to meet increasing sensitivities of aerreligious groups*®

® Kokkinakis v. GreegeAppl. No. 14307/88, { 31 (E. Ct. H.R. 25 May 1992 Jehovah Witness’ rights were
violated under Article 9 of the ECHR; his convictifor proselytizing was not justified as the goveant had
not shown that the proselytizing act was done lyimproper means, such as fraud) (emphasis added).
1d. 1 33.

81d. 1 36 (emphasis added).

°1d. 11 47.

91d. 1 49.

" PACE Recommendation 1804 (2007), f&ilable at
http://assembly.coe.int/Main.asp?link=/Documenta/pigdText/ta07/EREC1804.htm#1.

21d. 7 10.

131d. 1 18 (emphasis added).
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While we have an acknowledged duty to respect sttard must discourage
gratuitous insults, freedom of expressaannot, needless to say, be restricted out of
deference to certain dogmasthe beliefs of a particular religious commurlty.

8. The protection of religious speech and practiaetsa new endeavor. The Parliamentary
Assembly of the Council of Europe has long recoeuhithe crucial role that religious speech
plays in European society. By way of further exmn Recommendation 1086 (1988)
specifically addressing “the situation of the Churand freedom of religion in Eastern
Europe”, the Assembly called upon “the Committedafisters to invite the governments of
the Council of Europe member states to take thessegy steps to . . . provide forter alia,

. . . the right to public freedom of religious opin on an equal footingvith anti-religious
propaganda[and] . . . the right of Churches and religiogsa@ciations taincensoredccess

to the mass media (press, radio, television);*°. .

9. Thus, in its efforts to promote pluralism and talee in a democratic society, the
Assembly has recognized the importance of religispsech and practice of faith. In this
case, the emphasized statements in Recommendation894 pertain to the voice of one
religious group over another. However, the Assgnehhnot avoid the equal application of
the principle when focused on the right of religgandividuals or organizations to share their
faith regarding, for example, the sinfulness of beexuality, either in private or in public.
Such doctrines and the expression thereof do nudtitote “hate speechger se but rather,
such doctrines are capable of delivery in a pe&gefinner in which a religious adherent
genuinely cares for salvation.

10. The Assembly must take care not to carve out ita exception to the rule to placate

“certain dogmas” of political or philosophical ggmiany more than religious groups, as it
acknowledged in Recommendation 1086—the religiamisevhas as much a right to be heard
as any other group, including those groups wishingromote socially homosexuality. On

this point, the Preliminary Draft Report in sevdmations refers generally to “hate speech.”
The sweep of such terminology is so broad as tawinlly encompass all religious speech
concerning moral strictures on sexuality, whethesigeful or volatile. The terminology can

only cause manifest problems as its definitioroisipletely subjective.

11. Moreover, mere speecimust be distinguished from actual crime.Under the
Convention, it has never been a crime to merely exgss religious belief, nor should it
ever be To the contrary, religious speech is highly pct#éd under Articles 9 and 10, and
thus, the call to concern over the “hate speechfebflious leaders in the draft Resolution
(Section A, para. 6) presents grave concerns.

11d. 1 19 (emphasis added).

15 Assembly debate on 5 and 6 October 1988 (12tH &t Sittings) (see Doc. 5944, report of the Cortesit
on Relations with European Non-Member Countrieqpd®ateur : Mr Atkinson).

Text adopted by the Assembly on 6 October 198&(E&ting).

81d. at 9 10(vii), 10(xvii) (emphasis added).
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B. European Court Of Human Rights Decisions Place Rajious Speech In
A Privileged Category.

12. The European Court of Human Rights explainedakkinakis v. Greecéhat religious

freedom, inword and deed, is to be vigilantly protected and preservedsIbased on Article
10 of the Convention which provides for the freedoinexpressiotf, and on Article 9 which
provides for the freedom of thought, conscience wgtigion'®. The plain text of Article 9
removes any doubt that religious expression isiafgdncluded within the ambit of the
Convention’s protections.

13. For a majority of, if not all, religious individusaland organizations alike, homosexuality
and the marriage of same-sex couples (includingitstdy recognized relationships which
have a similar or identical effect to affording “mage” for same-sex couples) is
emphatically anoral question. Because these matters are intricatdlyieed with natural
law, religious doctrine, and sacred texts, thenme maw be no artificial separation by legal
regulation due to new efforts to morally neutrakexuality.

14. As the Court set forth itHandyside v. The United Kingdgrhwith regard to moral
standards, States are afforded a wide margin akafgtion:

In particular,it is not possiblgo find in the domestic law of the various Contirag
States a uniform European conception of moralse viaw taken by their respective
laws of the requirements of morals varies from timéime and from place to place,
especially in our era which is characterized byjpid and far-reading evolution of
opinions on the subject. By reason of their diraotl continuous contact with the
vital forces of their countries, State authorits in principle in a better position than
the international judge to give an opinion on tlxaat content of these requirements
as well as on the “necessity” of a “restriction” ‘penalty” intended to meet them.
The Court notes at this juncture that, whilst tligeetive “necessary”, within the
meaning of Article 10 para. 2 (art. 10-2), is ngn@nymous with “indispensable” . . .

17 European Convention for the Protection of HumarhRigand Fundamental Freedoms, 4 Nov. 1950, art.

10, 213 U.N.T.S. 221, 230 (Eur.) [hereinafter ECHR]
1.Everyone has the right to freedom of expressidnis right shall include freedom to hold opinions
and to receiveand impart informationand ideas without interferencby public authority and
regardless of frontiers This article shall not prevent States from reiqgirthe licensing of
broadcasting, television or cinema enterprises.
2.The exercise of these freedoms, since it cawitsit duties and responsibilities, may be subject
such formalities, conditions, restrictions or péiealas are prescribed by law and are necessary in
democratic society, in the interests of nationalisigy, territorial integrity or public safety, fdahe
prevention of disorder or crime, for the protectafrhealth or morals, for the protection of the
reputation or rights of others, for preventing tligclosure of information received in confidencefar
maintaining the authority and impartiality of theljciary.

18 European Convention for the Protection of HumarhRigand Fundamental Freedoms, 4 Nov. 1950, art.

9, Freedom of thought, conscience and religion:
1. Everyone has the right to freedom of thoughhsc@gence and religion; this right includes freedom
change his religion or belief and freedom, eitHena or in community with others ard public or
private, to manifesthis religion or belief, in worshigeaching practiceandobservance
2. Freedom to manifest one’s religion or beliefalsbe subject only to such limitations as are
prescribed by law and are necessary in a demoa@tiety in the interests of public safety, for the
protection of public order, health or morals, artlee protection of the rights and freedoms of athe

¥ Handyside v. The United Kingdopp. No. 5493/72 (E. Ct. H.R. 7 Dec. 1976).
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neither has it the flexibility of such expressioas “admissible”, “ordinary” . . .
“useful” . . . “reasonable” or “desirable”. Neueeless, it is for the national
authorities to make the initial assessment of #adity of the pressing social need
implied by the notion of “necessity” in this cont&x’

15. Moreover, the opinions of individuals and organmas, based upon religious belief,
cannot be subject to a heckler’s veto, to persdisglomfort, or offense of the listener based
upon mere disagreement:

The Court’s supervisory functions oblige it to p#y utmost attention to the
principles characterizing a “democratic societyfeédom of expression constitutes
one of the essential foundations of such a socgetg, of the basic conditions for its
progress and for the development of every man.jeSuto paragraph 2 of Article 10
(art. 10-2), it is applicable not only to “inforn@n” or “ideas” that are favourably
received or regarded as inoffensive or as a maftandifference,but also to those
that offend, shock or disturb the State or anyaect the population.Such are the
demands of pluralism, tolerance and broadmindedma$®ut which there is no
“democratic society®!

16. The government’s role is to remain neutral and irm@avhere expression is peaceful. In
Serif v. Greecé® the applicant, a Greek citizen and theologicalosttyraduate, brought
claims to the Court under Articles 9 and 10 aftemias convictednter alia, of usurping the
functions of a minister of a known religion durirggconflict of leadership which arose
between Muslim leadef§. Specifically, the behavior underlying the chargésisurpation
included, “issuing a message about the religiogsiitance of a feast, delivering a speech at
a religious gathering, issuing another messagehenotcasion of a religious holiday and
appearing in the clothes of a religious lead&r.Examining whether there was a “pressing
social need” for the State’s interference with &gplicant's Convention rights, the Court
ruled in the Applicant’s favor under Article 9 (adsion regarding his claim under Article 10
was not necessary as the Court already found atidal of Article $°), importantly
highlighting the role of the State in a religiouspite:

Although the Court recognizes that it is possilblat ttension is created in situations
where a religiouor any other communitpecomes divided, it considers that this is
one of theunavoidable consequences of pluralisihe role of the authorities in such
circumstances is not to remove the cause of tersyoeliminating pluralism, but to
ensure that the competing groups tolerate eachréthe

17. The Court has held similarly with regard to riglfsreligious exercise and assembly,
when a Russian Town Council refused to allow equakss to a public park to the pastor of
a minority religion, the “Christ's Grace” Church &vangelical Christian%. In this case,
Barankevich v. Russidhe Court explained that “[t]he issue of freedofrbelief cannot in
this case be separated from that of freedom ofaslye’ and thus addressed the Applicant’s

2\d. 148.

ZL1d. {1 49 (emphasis added).

22 Serif v. GreeceApp. No. 38178/97 (E. Ct. H.R. 1999).

B1d.97,9, 11, 13.

21d. 1 39.

®|d. §57.

%\d. 7 53.

2 Barankevich v. Russi@pp. No. 10519/03 (E. Ct. H.R. 26 July 2007).
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claims principally under Article 11, but in lighf Article 9.2 Under Article 11, and likewise
under Article 9, the Court explained, “the only egsity capable of justifying an interference
with any of the rights enshrined in those artidesne that may claim to spring from a
‘democratic society.? Continuing, the Court noted that, “[ijn view ofetlessential nature of
freedom of assembly and association and its cklsgionship with democracy there must be
convincing and compelling reasons to justify areifdgrence with this right . . .*°
Moreover, “there may in addition be positive obtigas to secure the effective enjoyment of
these rights3! In Pastor Barankevich’s case, the Court rejechedbasis in the domestic
courts for justifying interference on the posstlgilbf raising “discontent among adherents of
other religious denominations and provoke[ing] pubisorder.*?

18. The Assembly should do the same with regard tolainsubjective feelings of LGBT
persons that merely dislike the content of religiadoctrines expressed which oppose
homosexual conduct, same-sex marriage, or recajrpaetnerships of same-sex couples.
Noting the “hallmarks of a ‘democratic society’ apluralism, tolerance and
broadmindedness,” and considering that the Statbligated to keep a balance to ensure
respect for all persons’ beliefs, the Court drew line regarding the level of interference
permitted: “[T]he State has a duty to remain reduéind impartial” and affirmed than
appropriate response does not include eliminating Ipralism.®*> Where an assembly is
peaceful, “participants must be able to hold [théemonstration without having to fear that
they will be subjected to physical violence by thepponents. It is thus theuty of
Contracting States to take reasonable and apptepnmaeasures to enable lawful
demonstrations to proceed peacefuffy.The Assembly, where faced with a proposal to
guash the right of religious speech against LGB&oldgy in blanket fashion through
ambiguous terminology, has the same duty.

19. Additionally, the Court was equally “unconvincedfiat the government needed to restrict
the Pastor Barankevich’s rights of freedom of assgrand religion “for the protection of
those whom he was allegedly trying to convert. Unaie. 9, freedom to manifest one’s
religion includes the right to try to convince ameneighbor, failing which, moreover,
‘freedom to change one’s religion or belief’, ensbd in that article, would be likely to
remain a dead lettef”

20. To silence the voice of opposition to the legitimaaf homosexuality or same-sex
marriage through ambiguous terminology, such ase“Bpeech,” is precisely thatolerance
that the Convention protects against. In this $mesarea of moral and religious debdte
government must at least remain neutral and impartl, and may further be required to
institute measures to protect the rights of those ishing to speak out against
homosexuality as part of their religious beliefs.The freedoms provided under Articles 9,
10, and 11 of the Convention firmly establish thght of religious individuals and
organizations to express their beliefs peacefutlg #ghus cannot be lumped into an all-
consuming category of “hate speech.” There igjatrio try to share one’s faith with others
and to convince others of that faith, regardlessé some may find those beliefs irksome or

81d. 115.

21d. 1 24.

%0d. 1 25 (emphasis added).

d. 1 27.

21d. 1 29.

*1d. 1 30.

3 d. 1 32 (emphasis added).

%d. 7 34 (citingKokkinakis v. Greece , suprete 6, T 31).
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disagreeableAs evidenced from Pastor Barankevich’'s case, thens a right to preach
against homosexuality from the pulpit, whether in he private confines of a Church
building or in the public domain of a park. Ambiguous laws and regulations which over-
reach, to the contrary, would only serve to stiflikggious expression and practice. More than
this, such laws would violate the Convention. Await is worth noting that the Court has
never found, under Article 14 taken in conjunctisith Article 10, for a homosexual
applicant claiming to be damaged by discriminagpgech based upon sexual orientation.

The resolution should,

- Reaffirm its respect for article 9 and 10 of theEuropean Convention;

- Provide a legal definition of “Hate Speech”, andeaffirm that this concept shall never
end in a limitation of free speech,;

- Provide a legal and practical definition of “homghobia”, or abandon this concept;

- Include a general provision reaffirming the fundamental right to freedom of religious
opinion, in private and in public, including matters of morality.
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Section 2: Respect for the Freedom of Churches and Religious
Organizations to Discriminate Based Upon Moral Behavior

21. Our_main concern: This resolution jeopardizes religious freedom, anah particular,

the fundamental right to act according to religiousbeliefs in the field of morality. For
example, in the UK, all the Catholic adoption agenes have been forced to close because
of their conscientious objection to allowing sameex couples to adopt, as required by
the Equality Act Regulations 2007. Additionally, irdividuals have been sued for
exercising their right of conscience, such as Chtian owners of Bed and Breakfast
establishments who have been sued for refusing tent a bedroom to same-sex couples.

22. In addition to the freedom of speech (under Artit(®, the freedoms of assembly and
association (under Article 11) may be taken in goajion with the religious protections
afforded under Article 9 of the Convention to pobteeligious freedom. Notably, under
Article 11, there is also recognized a right of cawatmy for religious organizations to
determine their own doctrines and rules for ChurembershipThus, government may
not penalize a religious organization for determinig that it can exclude a person from
Church responsibilities, for example, based upon #t person’s moral behavior, which
could include the practice or promotion of homossity or other behaviors contrary to the
sacred texts or doctrines of the Church. The sigiitassembly, association, and autonomy
are as fundamental as the rights of religious frseednd speech under Article 1.

23. As the Court held iHasan and Chaush v. Bulgaria a case in which a dispute in

religious leadership arose and in which the CourfcMinisters refused to recognize the new
leadership of the Applicant, religious organizaibautonomy and the right of association
may not be removed:

Where the organisation of the religious commungyat issue, Article 9 of the

Convention must be interpreted in the light of @éldi 11, which safeguards

associative life against unjustified State intesfere. Seen in this perspective, the
believers’ right to freedom of religion encompassbe expectation that the

community will be allowed to function peacefullyreé from arbitrary State

intervention. Indeed, theautonomous existence of religious communities is
indispensabldor pluralism in a democratic society and is tlmsissue at the very

heart of the protection which Article 9 affords. directly concerns not only the

organisation of the community as such but alscetfective enjoyment of the right to

freedom of religion by all its active members. Wé¢hne organisational life of the

community not protected by Article 9 of the Convenf all other aspects of the

individual's freedom of religion would become vutable®

% E. Conv. H.R., Art. 11. Freedom of assembly arsbeistion - 1. Everyone has the right to freedom of
peaceful assembly and to freedom of associatidm ethers, including the right to form and to joiade unions
for the protection of his interests. / 2. No regtans shall be placed on the exercise of thed#gigther than
such as are prescribed by law and are necessaryl@mocratic society in the interests of natioealusity or
public safety, for the prevention of disorder ana, for the protection of health or morals or tloe protection

of the rights and freedoms of others. This artgftell not prevent the imposition of lawful restiéets on the
exercise of these rights by members of the arme$p of the police or of the administration of Btate.

3"Hasan and Chaush v. BulgarifGC] App. No. 30985/96 (26 Oct. 2000).

#1d. 1 62 (emphasis addedee also Religionsgemeinschaft Der Zeugen jehovasOahers v. AustriaApp.

No. 40825/98, 11 61, 78 (E. Ct. H.R. 31 July 2Q@8urch recognition dispute; under Article 11feeating the
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24. Further, inManoussakis and others v. Gregéehe Court noted that “[t]he right to
freedom of religion as guaranteed under the Comwemixcludes any discretioon the part

of the State to determine whether religious beltefthe means used to express such beliefs
are legitimate.®

25. In Svyato-Mykhaylivska Parafiya v. Ukraifiethe Court clearly set forth the standard by
which the State may interfere in the affairs, doets, and the leadership and membership
decisions of religious bodies under Articles 9 ddd-the instances are limited, exhaustive,
and the margin of appreciation is very narrow. Smyato-Mykhaylivska Parafiyathe
applicant association (“Parish”) claimed unlawhilerference by the State when the relevant
administrative body refused to register the Panghich would have permitted the Parish to
“exercise the full range of religious activities rmally exercised by registered non-
governmental legal entitie$*The administrative body and the State’s courtsrisistently
gave various reasons for the refusal to regiseePtrisH' two of which addressed defects in
membership requirements. The Court emphaticajécted the State’s rationale.

26. First noting the general legal principles, the Gaacalled the strictures on States under
Article 9 and explained that because “religious namities traditionally exist in the form of
organised structures, Article 9 must be interpretedthe light of Article 11 of the
Convention, which safeguards associative life ajaimjustified State interferenc& The
Court next reiterated, as stated Manoussakisthe unlawfulness of State interference to
determine the legitimacy of religious beliefs:

[T]he right of believers to freedom of religion, igh includes the right to manifest
one’s religion in community with others, encompase expectation that believers
will be allowed to associate freely, without arértr State intervention. The State’s
duty of neutrality and impartiality, as definedtire Court’s case-law, is incompatible
with any power on the State’s part to assess titrfecy of religious belief§

27. Thus, any determination, as espoused within th# Besolution, that would denounce
religious beliefs which oppose homosexuality or s@®ex marriage as immoral cannot stand.
The draft Resolution points out that “only partexy serious reasons may justify differences
in treatment based on sexual orientatiShfiowever, religious freedom (which includes
speech, assembly, association and autonomy) povu&ification which exceeds the
boundary of “particularly serious.” As the Courtitedly emphasized, “the list of exceptions
to freedom of religion and assembly, as contaimeArticles 9 and 11 of the Convention, is
exhaustive, they must lm®nstrued strictlyandonly convincing and compelling reasons can

right of autonomous existence for religious orgations as “indispensible for pluralism in a demticra
society, and is, thus, an issue at the very hddhegprotection which Article 9 affords”).

39 Manoussakis and others v. Gregeégp. No. 18748/91 (E. Ct. H.R. 26 Sept. 1996h@iah’s Witnesses
prosecuted for failing to register their place afrghip).

“01d. § 47 (emphasis added).

*1 Svyato-Mykhaylivska Parfiya v. Ukraingpp. No. 77703/01 (E. Ct. H.R. 14 June 2007).

*21d. 1 5, 123.

“1d. 1 139.

*1d. 1112

*°1d. 7 113.

“ Mr. Andreas Gross, Draft Resolution [hereinaft@taft Resolution”] (8 Dec. 2009), at  2; Mr. Aredrs
Gross, Explanatory memorandum, at 15, 1 40 (ckKiamer v. Austria App. No. 40016/98 (E. Ct. H.R. 24 Oct.
2003).
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justify restrictions. The States have only a lihiteargin of appreciation in these matt&fé
Moreover, “[a]ny such restriction must correspondat ‘pressing social need’ and must be
‘proportionate to the legitimate aim pursued’ .”*®

28. While the Draft Resolutioncalls for legal recognition and protection for LGBT
families”, including legal recognition of same sex partn@gsf and legal recognition in
documents that reflect preferred gender idetlitany requirement imposed on religious
bodies to recognize such certificates would absbjtuinterfere with religious freedom
(where such recognition conflicts with Church doetj. Particularly in States in which birth
or marriage certificates celebrated by the Chunah racognized by the State, Churches
would have theveighty and legitimateesasons necessary to justify a difference in treatm

29. Also, the high respect due religious freedom imgalyy includes membership
determinations. lIsvyato-Mykhaylivska Parafiya v. Ukrairtag Court found that the refusal
to register the Parish constituted an interferemitk religious freedom under Article 9 and
freedom of association under Article 11. The Coexiamined,inter alia, whether the
interference was “necessary in a democratic sati&gdressing the issues relating to
membership, the Court first held that “the Statencd oblige a legitimately existing private-
law association to admit members or exclude exgstmembers. Interference of this sort
would run counter to the freedom of religious agstmns to regulate their conduct and to
administer their affairs freely’® Solidifying the notion of religious autonomy freligious
doctrine, the Court drew the line against any Statference whatsoever:

The internal structure of a religious organisatamd the regulations governing its
membership must be seen as a means by which sgahisations are able to express
their beliefs and maintain their religious traditso The Court points out that the right
to freedom of religiorexcludes any discretioan the part of the State to determine
whether the means used to express religious beliefegitimate?

30. The principles discussed herein also apply to eympémt within religious organizations.
Council of the European Union Directive 2000/78/@2 November 2008 “establishing a
general framework for equal treatment and occup#tioprovides for religious autonomy
despite its inclusion of sexual orientation asraparmissible ground for discrimination with
regard to occupational requirements. This Directecognizes the immunity of the churches
and other religious organizations in the enforcanwnanti-discrimination policies, when
related to moral and religious behavior. In iticiet4®, the Directive makes clear that “in

7 Svyato-Mykhaylivska Parfiya v. Ukraine, suprate 41, 114 (citingStankov and the United Macedonian
grganisation llinden v. Bulgarianos. 29221/95 and 29225/95, { 84, ECHR 2001(&¥)phasis added).
Id. 1 137.
“9 Draft Resolutionsupranote 46, { 8.
01d. 1 14.8.
ld. §14.11.2.
*2 Syyato-Mykhaylivska Parfiya v. Ukraine, supiate 41 146.
*31d. { 150 (citingHasan and Chauslsupranote 37,  78; anManoussakis and Others v. Gregsapranote
39, 1 47).
>4 Council Directive 2000/78/EC, 1 24 (27 Nov. 20G0jailable athttp:/eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEXGBRLO078:EN:HTML.
% Official Journal L 303, 02/12/2000 P. 0016-0022.
¢ Article 4 - Occupational requirements:
1. Notwithstanding Article 2(1) and (2) [definingdual treatment”, “discrimination” and “indirect
discrimination], Member States may provide that ifiecbnce of treatment which is based on a
characteristic related to any of the grounds reféto in Article 1 [which includes sexual oriented]
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the case of occupational activities within churchad other public or private organisations
the ethos of which is based on religion or bebedlifference of treatment based on a person’s
religion or beliefshall not constitute discriminatiowhere, by reason of the nature of these
activities or of the context in which they are @ir out, a person’s religion or belief
constitute a genuine, legitimate and justified @ational requirement, having regard to the
organisation’s ethos”

31. Importantly, the European Court of Human Rightsergly applied this Directive to
uphold the right of a Catholic organisation to decnot to renew the contract of an employee
when that employee took a public stand againsCtméstian faith>® The Court held that the
Catholic organisation pursued a “legitimate aim”discriminating against a professor who
was strongly opposed to the Christian faith:

In these circumstances, the Court considers tleatétision of the Faculty Council
could be seen as inspired by the legitimate aimrofecting right of others, which
manifests itself in the interest of the Universdly inspiring his teaching Catholic
doctrine®®

32. Thus, any reference in the draft Resolution whicduld imply or overtly determine that
religious belief or doctrine which opposes LGBT a&lify ideology is illegitimate must fail.
Such determinations fall well outside the provint¢he Assembly.

The Resolution should,

- Reaffirm the fundamental right of individuals and of religious and confessiona
organizations to act according to their moral and eligious beliefs.

- Reaffirm that the moral or religious ethos of emplgers or service providers should be
duly taken into account in the appreciation of thdegality of discrimination.

shall not constitute discrimination where, by reasyf the nature of the particular occupational
activities concerned or of the context in whichytlaee carried out, such a characteristic constitate
genuine and determining occupational requirememayiged that the objective is legitimate and the
requirement is proportionate.
2. Member States may maintain national legislatioforce at the date of adoption of this Directore
provide for future legislation incorporating natédrpractices existing at the date of adoption @ th
Directive pursuant to which, in the case of occiguet activities within churches and other public o
private organisations the ethos of which is basedetigion or belief, a difference of treatment &gs
on a person’s religion or belief shall not congétdiscrimination where, by reason of the nature of
these activities or of the context in which theg aarried out, a person’s religion or belief cansti a
genuine, legitimate and justified occupational iegment, having regard to the organisation’s ethos.
This difference of treatment shall be implementakirtg account of Member States’ constitutional
provisions and principles, as well as the generalcfples of Community law, and should not justify
discrimination on another ground.
Provided that its provisions are otherwise complth, this Directive shall thus not prejudice the
right of churches and other public or private oigations, the ethos of which is based on religion o
belief, acting in conformity with national constitns and laws, to require individuals working for
them to act in good faith and with loyalty to thiganisation’s ethos.

Id.

°"1d. art.4, § 2 (emphasis added).

%8 _ombardi Vallauri v. Italy App. No. 39128/05 (E. Ct. H.R. 20 Oct. 2009).

*91d. (footnote omitted).
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SECTION 3: SOVEREIGNTY OF MEMBER STATES IN THE FIELD OF MORALITY
AND RELIGION, PARTICULARLY WITH REGARD TO SAME-SEX
UNIONS.

33. Our_main _concern: The resolution promotes an artificial conceptionof the family
and of marriage and requires from national legislaions the recognition of same sex
marriage or partnership. Of particular concern is the attempt of this resolution to
create a “right to adopt” a child®. In so doing, the draft resolution infringes natual
law, the national sovereignties, and the case lawf the European Court of Human
Rights.

34. With regard to the promotion of regulation concegireligious freedom in the area of
LGBT “rights,” the Assembly would violate the vemalues upon which the Council of
Europe was built by greatly offending subsidiarpyinciples and respect for national
sovereignty. The draft Resolution calls for alstdeparture from the established case law,
vis-a-vis the European Court of Human Rights, biyinging upon domestic laws which
protect the right of religious belief and practies, well as the right to voice those beliefs in
sharing one’s faith with others in private and ubjic spheres. The Assembly may not
interfere with the Member States’ margin of appagon to determine the morality of same-
sex unions, same-sex marriage, or any other refatran of “family” that may be artificially
constructed. The deconstruction of the traditionaiderstanding of family, and a
reconstruction of that definition based upon auiifi means which conflicts with religious
tenets of numerous faiths, is a grave concern.

35. The draft Resolution proposes to interfere with oy religious beliefs and expressions
of moraslity as mentioned above, but also Stategitrto determine educational programs in
schools:

A.  There is No Right Under the Convention to Same-SeMarriage
or to Full And Equal Treatment of Equivalent Relational
Partnerships.

36. As the Court explained ifthlimmenos v. Gree? “[t]he right not to be discriminated
against in the enjoyment of the rights guaranteetkuthe Convention is also violated when
States without an objective and reasonable juatitia fail to treat differently persons whose
situations are significantly different® The European Court of Human Rights has yet to

%0 see § 14.9. “provide the possibility for joint patal responsibility of each partner’s childremaf also the
right of each partner to adopt the other partnemigiren;”

61 See Draft Resolution, at 4,  14.12 (“introduce or depe anti-discrimination and awareness-raising
programmes fostering tolerance, respect and uradetisty of LGBT persons, in particular for . . . sals . . .

)
21GC] App. No. 34369/97 (E. Ct. H.R. 6 April 2000Qourt agreed with applicant that a criminal cotivic
for failing to where a military uniform did not pait authorities to refuse to appoint him to postcbarted
accountant under Article 14 taken in conjunctiothvfirticle 9).

1d. 1 44.
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recognize that there is any right under the Europea Convention on Human Rights to
same sex marriage or partnership. Nor has the Court held that domestic partnersfops
any similarly recognized relationship of same sexptes) should enjoy an equal status to
that of traditional marriage. The Court has anduth@ontinue to leave this matter to the
Member States’ margin of appreciation.

37. Initially, with regard to the definition of discrimation proffered by the Convention, it is
clear from both the use of thevaux prépartoireor use of a plain meaning hermeneutic, that
discrimination against homosexuals or the transgesttiwithin the meaning of Article 12 of
the Convention is not applicable. With regard lte tatter method, the triggering terms,
“homosexual”, “sexual orientation”, or “transgentare not found within the exhaustive list
of Article 14. Therefore, under the plain meandarighe text, it is clear that the Article meant
to exclude these terms from the Convention definitf Article 14.

Furthermore, théravaux prépartoireitself shows that the intent of the draftsmen oficde

14 was that the contents of the Article be exhaastiArticle 4 of the Draft Recommendation
stated that simple enumeration of the rights arddoms to be safeguarded by Article 14
was not sufficient and that the majority of Meml&tates insisted on clear and concise
definitions of which groups would be protected urttie Article®*

38. With respect to marriage and its attendant rightizjleges, and responsibilities, Article

14, taken in conjunction with Article 12, does meach same-sex couples for a right of
“marriage,” and neither does it purport to extetidtlze legal incidents of marriage upon

governmentally recognized partnerships. In thalme the Court has held that Member
States enjoy an important margin of appreciation.

Article 12 of the Convention expressly providestha
Men and women of marriageable age have the righmaoy and to found a family,
according to the national laws governing the eseroi this righf®

The Court has held, and has not waned from itdipaghat,
the right to marry guaranteed by Article 12 (a) tefers to thdraditional
marriage between persons of opposite biological $his appears also from
the wording of the Article which makes it clear tthrticle 12 (art. 12) is
mainly concerned to protect marriage as the bdsfsedamily®®

As to the Member States’ margin of appreciatior,@ourt has determined that,
Article 12 (art. 12) lays down that the exercisdho$ right shall be subject to
the national laws of the Contracting States. Timtditions thereby introduced
must not restrict or reduce the right in such a wato such an extent that the
very essence of the right is impaired. However, légal impediment [in a
Member State restricting] marriage of persons wie reot of the opposite
biological sexcannotbe said to have an effect of this kit{d.

® Article 14 of the Draft Recommendation (Collectedition, I, p. 105; or Doc. As4949, No. 77, p. 205).

% Convention for the Protection of Human Rights &uhdamental Freedoms (or European Convention on
Human Rights) [hereinafter “ECHR"], art. 12.

% Rees v. The United Kingdopp. No. 9532/81 (E. Ct. H.R. 17 Oct. 1986), (é®phasis added).

®71d. 1 50 (emphasis added).
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Even more recently, and repeatedly, the Court ffamad “that the protection of thiamily
in the traditional senses, in principle, aveighty and legitimate reasamhich might justify a
difference in treatment . . %%

39. While the Court’s absolute stance with regard toriage has beenarrowly nuanced
with regard to the particular plight of individualgho have actually undergone gender
reassignment surgery based upon recognition of alicale condition and treatment
prescribed® the Court has not altered its stance that Article 2 only protects the right of
persons of the opposite sex to enter into the cowemt of “traditional marriage.” Most
recently inCourten v. The United KingddfrandM.W. v. The United Kingdafii the Court
affirmed that with regard to defining traditionabmage as only between one man and one
woman, a certain margin of appreciation still bg®to the Member States.

40. First, in Courten the applicant sought an extra-statutory tax cesioa equivalent to an
exemption from inheritance tax when his homosepaainer of 27 years died in 2065The
applicant argued that “refusal to extend the exe@npb a same-sex cohabiting couple that
had been prohibited from marrying was contrary tdicke 14 of the Convention in
conjunction with Article 1 of Protocol No. ¥¥Mr Courten attempted to rely on the Grand
Chamber judgment iBurden v. The United Kingdoffiarguing that although “consanguinity
could be distinguished from married couples and partners|,] this ground of distinction
could not apply to cohabiting same sex coupleéghus, the applicant argued that the Court
implicitly held “that cohabiting same sex couplesuld be in an analogous position to
married heterosexual couple$.”

41. The Court disagreed, first noting that “States grgocertain margin of appreciation in
assessing whether and to what extent differencestherwise similar situations justify
different treatment in law”™ Although the margin of appreciation varies acomdo the
circumstances, subject matter, and backgroundiwithstanding social changemarriage
remains an institution that is widely accepted asferring a particular status on those who

% Karner v. Austriasupranote 46, 1 40 (citintylata Estevez v. Spa{dec.), no. 56501/00, ECHR 2001-VI and
cited references) (emphasis added).
%9 Seel. v. Lithuanig App. No. 27527/03, { 56 (E. Ct. H.R. 11 Sept. 0QStates are required, by their
positive obligation under Article 8, to implemertet recognition of the gender change past-operative
transsexuals(emphasis added); unnecessary to examine mafarately under Article 12. 1 64); Goodwin
v. The United Kingdomapp. No. 28957/95, 11 78, 81 (“Where a Stateabétorised the treatment and surgery
alleviating the condition of a transsexual, finashoe assisted in financing the operations and idgesmits the
artificial insemination of a woman living with arfeale-to-male transsexual . . . it appears illogtoalefuse to
recognise the legal implications of the result teich the treatment leadsiy. T 78; “The Court considers it
more significant however that transsexualism hadewnternational recognition asmaedical conditionfor
whichtreatment is providedh order to afford relief’id. 81 (emphasis added)).
O Courten v. The United Kingdompp. No. 4479/06 (E. Ct. H.R. 4 Nov. 2008) (asittmissibility).
"M.W. v. The United Kingdampp. No. 11313/02 (E. Ct. H.R. 23 June 2009)t¢aadmissibility).
Z Courten supranote 70, at 2 (circumstances of the case).

Id.
" Burden v. The United KingdorfGC] App. No. 13378/05 (E. Ct. H.R. 29 April 20D&two sisters asserted
they were in the “relatively similar or analogoussijion to co-habiting married and Civil Partnepstict
couples for the purposes of inheritance tag,”f 61; GC held that siblings are qualitativelyfeliént from
married couples or registered same-sex couplesruhdeCivil Partnership Acid. I 62; denial of comparable
status as married or in civil partnership for integrce tax purposes constituted no violation unieicle 14
taken in conjunction with Article 1 of Protocol Nb,id. 166).
> Courten supranote 70, at 4.
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enter it and, indeed, it is singled out for spedi@atment under Article 12 of the
Convention.”® Even against the applicant’s argument that thes fat his case predated the
entry into force of the United Kingdom'’s Civil Paership Act of 2004 (and thus that he was
unable to enter into a legally-binding arrangenakmn to marriage as the Court’s decision in
Burdenrequired), the Court affirmed that there was “stablished consensus” in this area of
the law among the States, and thus, the MembeneStmust also enjoy a margin of
appreciation in the timing of the introduction efjislative changes’?

42. Again in June 2009, the Court M.W. v. The United Kingdoroonsidered a nearly
identical claim to Mr. Courten’s claim. The Applidahere was not eligible to avail himself
of bereavement pay upon the death of his homosgxardher, although the benefit was
available to the survivor of a married couffleSimilarly, the Applicant claimed he was
unable to achieve formal recognition of the relasioip, as his partner had died before the
Civil Partnership Act 2004 entered into force (oé&c. 2005). Again relying on the Grand
Chamber’s decision iBurden the Applicant asserted that treating him the sawmedhe
survivor of an unmarried heterosexual couple cumsiil discrimination “given the
significant differences between [the] two situasid? Additionally, third party interveners
argued “indirect discrimination based on [the apmii’s] sexual orientatiorf? However,
“[c]lontrary to the submission of the applicant,”"etiCourt held, “it isnot implicit in the
Burdenjudgment that, had there been no Civil Partnerslaiy same-sex relationships would
still have been equated with marital relationshifsNot only did the Court find that the
United Kingdom’s enactment of the Civil PartnersAigt 2004could notconstitute any prior
admission of discrimination under the Conventiomnt the enactment itself in 2004
“remainedwithin their margin of appreciatio” Importantly, the Court didiot decide that
any sufficient “consensus” among the Member Stiasescome about since November 2008.

43. Although the Court iInM.W. v. The United Kingdoroonsidered that a third party
intervener “described” an “emerging consen&usimong the States regarding the rights of
same-sex couples (of which the Court noted thatddnKingdom joined when it enacted a
Civil Partnership Act), the Court didot hold that there waactually a consensus, or even
that any such “consensus” could mean that a dompatinership could be the equivalent of
“traditional marriage” under Article 12. Here,ist worthy to note that the Court Burden
expressly observed that “Member States have adoptedriety of different rules of
succession as between survivors of a marriagd, gavinership and those in a close family
relationship and have similarly adopted differealigpes as regards the grant of inheritance
tax exemptions to the various categories of suryibatesjn principle, remainingfree to
devise different rules in the field of taxation ippl'®® Thus, the Grand Chamber
acknowledged a rather wide margin of appreciatwriife States to determine even benefits.

44. Moreover, the assessment of the Member States’imaf@ppreciation cannot be based
upon an “emerging consensus,” that was “descriliidthe third party intervener (but not
necessarily accepted by the CourtMW. v. The United Kingdoras the term “emerging” is

81d at 5 (emphasis added).

d. at 6.

8'M.W. v. The United Kingdaraupranote 71, at 2.
1d. at 4-5.

#1d. at 5.

8d. at 5-6 (first emphasis added).

#1d. at 6.

1.

8 Burden supranote 74, 65 (emphasis added).
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quite ambiguous. Adding the term, “emerging” to mipdconsensus” is not sufficient to
narrow or remove Member States’ margin of appremiafThere is either consensus, or there
is not. As the situation stands currently, 42 Member State®f the Council of Europe
(quite a large majority) do not permit same sex couples to enter into marriag€ The
remaining five which do allow such recognition eraptally do not form a sufficient
consensus to carve an inroad into Member Statetegied margin of appreciation. This data
contradicts the conclusion from Mr Gross’s drafs®ation and Explanatory Memorandum.
As the Court determined B. and L. v. The United Kingdgth

Article 12 expressly provides for regulation of mi@ge by national law and given the
sensitive moral choicesoncerned and the importance to be attached tprttection

of children and the fostering of secure family @amments, this Courhust not rush
to substitute its own judgment in place of the arities who are best placed to assess
and respond to the needs of socféty

45. Even the Commission of the European Communitiesem#dy proposed, in its “Proposal
for a Council Directive on implementing the prineipf equal treatment between persons
irrespective of religion or belief, disability, ager sexual orientation” to address
discrimination “outside the labour market,” supfraytMember States’ sovereignty. The
Proposal considered principles of subsidiarty aodchluded that distinctions based upon
marital and family status, and for the purposeadufption, must be left to the Member States
to determine:

The diversity of European societies is one of Eampstrengths, and is to be
respected in line with the principle of subsidiaritssues such as the organisation and
content of educatiorrecognition of marital or family status, adoptio®productive
rights and other similar questions are best decidédhational level The Directive
does not therefore require any Member State to dntsrpresent laws and practices
in relation to these issuador does it affect national rules governing theiates of
churches and other religious organisations or theiliationship with the stateso, for
example, it will remain for Member States alonddake decisions on questions such
as whether to allow selective admission to schawlprohibit or allow the wearing or

87 Norway, Sweden, Netherlands, Spain, and Belgiumjeivil marriage for same-sex coupl&eeSweden
Allows Same-Sex marriagBBC News, 2 April 2009, http://news.bbc.co.ukfgdit/-/2/hi/europe/7978495.stm.
8B, and L. v. The United Kingdompp. No. 36536/02 (E. Ct. H.R. 13 Dec. 2005).

891d. 136 (emphasis added). As quoted above for tie ggopositionHandysidealso affirms the wide margin
of appreciation for the States on morality mattéfandyside v. The United Kingdosupranote 19, 148 (“In
particular,it is not possibleo find in the domestic law of the various Contitag States a uniform European
conception of morals. The view taken by their zsive laws of the requirements of morals variesftime to
time and from place to place, especially in ourvehéch is characterized by a rapid and far-readiwngjution of
opinions on the subject. By reason of their diew continuous contact with the vital forces @itltountries,
State authorities are in principle in a better posithan the international judge to give an opinan the exact
content of these requirements as well as on theessity’ of a ‘restriction’ or ‘penalty’ intended tneet them.
The Court notes at this juncture that, whilst thgeetive ‘necessary’, within the meaning of Artide para. 2
(art. 10-2), is not synonymous with ‘indispensahle’. neither has it the flexibility of such expseons as
‘admissible’, ‘ordinary’ . . . ‘useful’ . . . ‘resonable’ or ‘desirable’. Nevertheless, it is foe thational
authorities to make the initial assessment of #adity of the pressing social need implied by tlwtion of
‘necessity’ in this context.” (emphasis added)).

% Commission of the European Communitiesyposal for a COUNCIL DIRECTIVE on implementing th
principle of equal treatment between persons iregsipe of religion or belief, disability, age onsal
orientation at 2, § 1, {SEC(2008) 2180} {SEC(2008) 2181}, C(A08) 426 final, 2008/0140 (CNS)
(Brussels, 2 July 20083vailable athttp://eur-
lex.europa.eu/Result.do?code=52008PC0426&SubmitcB&RechType=RECH_celex& submit=Search.
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display of religious symbols in schoolshether to recognise same-sex marrgge
and the nature of any relationship between orgahiséigion and the stat&-

Accordingly, Article 3 of the Proposed Council Oitewe would recognize the established
boundary lines for States important margin of apjateon on such sensitive, moral matters.
As the memorandum supporting the proposed direetptains,

The text makes it clear thamatters related to marital and family status, which
includes adoption, are outside the scope of thective This includes reproductive
rights. Member States remain free to decide whether otmotstitute and recognise
legally registered partnershipsHowever once national law recognizes such
relationgszhips as comparable to that of spouses ttemprinciple of equal treatment
applies?

46. The right to extend or not to extend all the righmtsl benefits of marriage (or even some)
to same-sex couples in the form of legislation (ke piece-meal or through formal
recognition of relationship status, such as ciaittpership) is a decision that involves moral
choices for a large majority of the Member Stat€bere can be no argument to the contrary
whereas the claim to marriage benefits, whethavhole or in part, is a claim to marriage.
To argue otherwise plays a semantic game. Moredveright of marriage and redefinition
of the family inherently involve and profoundly et the well-being of children, as
discussed in more detail below.

B. The Reconstruction and Re-Definition of Marriage and Family, and
Particularly the Profound Effects Such Reconstructon Will Have on
the Well-Being of Children, Should Be a Critical Casideration.

47. The Assembly must take care to consider and prdectvelfare of children, which is
intrinsically related to the deconstruction of tinaditional family and the reconstruction or
redefinition of the family to include LGBT familiesr any other nuanced constructfn.

48. Beginning with the foundational definition of mage and family, the Harvard Journal
of Law and Policy has published a defense of meimg the objective definition of
marriage as between members of the opposite sere agptimal social institution, proffering
a number of key arguments, chief amongst which are:

» It provides the most effective means yet develojpethaximize the private welfare
provided to children conceived by heterosexual togp(with “private welfare”
meaning not only basic requirements like food aneltser but also education, play,
work, discipline, love, and respect);

» It provides the indispensable foundation for thatdsrearing mode—that is, married
mother-father child-rearing—that correlates (in wagot subject to reasonable
dispute) with the optimal outcomes deemed cruomal 4 child’'s, and therefore
society’s, well-being;

L1d. at 6, § 3 (emphasis added).
1d. at 8 (§ 5 continued) (emphasis added).
% See Burden v. The United Kingdasupranote 74.
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* Itis society’s primary and most effective mean®wdging the male-female divide;

» It is society’'s only means of transforming a maleihusband-father, and a female
into wife-mother, statuses and identities partidulaeneficial to society;

» It provides social and official endorsement of tbem of adult intimacy—married
heter%iexual intercourse—that society may ratignadllue above all other such
forms:

49. By altering the definition of marriage, the entgecial concept is therefore altered and
damaged irreparably. By suppressing the objectiveammg of marriage, the concept
becomes radically deinstitutionalised and theref®drained of its social godad.

50. The essence of the homosexual marriage debatet isimply the inclusion of another

component into the definition of the term, and ot mere semantics. Marriage and family
life as concepts extend far beyond the idea oéa &hoice of partnership and fidelity. They
include seminally the component of procreation elnitt rearing as the basic building block
of any society. There are two primary social polahjectives achieved by maintaining the
objective definition of traditional marriage. First is on the one hand fundamentally child-
centered, going beyond the couple to the next gdiner Second, it provides a stable
normative institution whereby men and women aretgmted in a monogamous

relationship’®

51. Fragmenting parenthood and valuing “intentional’rguéhood over all else will
ultimately leave children more, rather than lessecure” The overwhelming weight of
social science data establishes that the well-beirghildren depends in enormous measure
on healthy marriages between men and women whagatecthe children. Civil marriage is
ultimately about protecting the right of childrem know and be raised by both of their
biological parents. This central truth is recogdize the United Nations Convention on the
Rights of the Child, which states that “the chitéhls ... have the right from birth to a name,
the right to acquire a nationality and, as far assfble the right to know and be cared for by
his or her parents®®

52. Furthermore, the recently revised European Conwerdin the Adoption of Childré}
which updated the 1967 Convention, in Article 7lsféeo extend a universal right to adoption
for homosexual couples, leaving the matter to tiseretion of individual Member Staté¥
The position of this Convention serves as an ingmrinterpretive tool as to how European
and international legislation seeks to deal with ¢éxpansion of homosexual rights. It is of
vital importance for the Assembly to respect nadloand cultural sovereignty over such
sensitive moral issues, as the Convention has done.

% Monte Neil StewartMarriage Facts Harvard Journal of Law and Policy, Vol. 31, No321-22 (2007).
*|d. at 323.

%1d. at 325.

" Dan Cere & Mary Ann Glendoffhe Future of Family Law: Law & the Family Crisis North America38
(Institute for American Values 2005).

% G.A. Res. 44/25, Art. 7 U.N. Doc. A/44/49 (Nov.,A®89) (emphasis added).

9912008] COETS 1 (27 Nov. 2008).

190 Although Article 7 permits adoption by one persowler section 1.b., section 2 of Article 7 creae®ption
regarding same-sex couples: “States are freettmdxhe scope of this Convention to same sex esupho
are married to each other or who have enteredaimémistered partnership together. They are &rextend the
scope of this Convention to different sex couplad aame sex couples who are living together inablet
relationship.” Id. In other words, a mandatory requirement of extegdire right to same sex couples was
considered and rejected.
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53. Even gay marriage advocates concede that gay merneould profoundly affect
children. A leading gay rights advocate, WilliankEdge, has observed that gay marriage

involves the reconfiguration of family—de-emphasgiblood, gender, and kinship
ties and emphasizing the value of interpersonalnsitbment. In our legal culture the
linchpin of family law has been the marriage betwaenan and a woman who have
children through procreative sex. Gay experiendd Wamilies we choose” delinks
family from gender, blood, and kinship. Gay fansli®f choice are relatively
ungendered, raise children that are biologicallselated to one or both parents, and
often form no more than a shadowy connection betwee larger kinship groug§*

54. Governmental approval of same-sex marriage semdsdssage to all citizens, including
heterosexuals who might some day be parents, thatimmaterial to the State whether
children are raised by their biological mother datther. Under the paradigm shift in which
marriage is about adult close relationships, adifiteose the relationships that best suit them
at the momentand children are expected to adaptBut social science evidence establishes
overwhelmingly “that family structure matters fohildren, and the family structure that
helps the most is a family headed by two biologjzalents in a low-conflict marriagé®?
Compiling statistical data, the authors demonsttias “children in single-parent families,
children born to unmarried mothers, and childrestepfamilies or cohabiting relationships
face higher risks of poor outcomes” in all ar&¥s.

55. State approval of gay marriage also sends the medbat it is unimportant whether
children have both a mother and a father. Fatheilsn@others become fungible and the state
thereby ignores abundant social science data edtadg that both boys and girls do best
when they have parents of both seXé#\s United States Supreme Court Justice Ruth Bader
Ginsburg has pointed out, the “two sexes are nagible; a community made up exclusively
of one [sex] is different from a community composefdboth.”® “Inherent differences
between men and women, we have come to appreatajn cause for celebration, but not
for denigration of the members of either sex orddificial constraints on an individual’s
opportunity.”® Notably, appreciating the innate differences lsefwvmen and women and

191 william N. Eskridge Jr.Gaylaw: Challenging the Apartheid of the Clodet (Harvard University Press
1999).

192 g5ee, e.g Kristin Anderson Moore, Susan M. Jekielek & QaEmig, Marriage from a Child’s Perspective:
How Does Family Structure Affect Children and WEan We Do About ItThild Trends Research Brief
(Washington, DC: Child Trends, June, 2002), at drémafter Marriage from a Child’s Perspectilp also
available at http://www.childtrends.org/files/MarriageRB602.pdEe also William J. Doherty, et. al.Why
Marriage Matters: 21 Conclusions from the SocialeBces(New York City: Institute for American Values,
2002); Maggie Gallagher and Joshua K Baksr,Moms and Dads Matter? Evidence from the Sod@rges
on Family Structure and the Best Interests of thddC 4 Margins 161, 162 (2004) (concluding that “famil
structure does matter, and that a married mothéfather is the family structure that best protettigdren”).

193 Marriage from a Child’s Perspective, supnate 102, at 6.

194 Eleanor MaccobyThe Two Sexe284 (Harvard University Press 1998); David Popehife Without Father
144, 146 (Harvard University Press 1996); DavidnBenhorn,Fatherless America: Confronting Our Most
Urgent Social Problen219 (1995); Kyle D. Pruettatherneed41-52 (New York Press 2000); H.B. Biller,
Fathers and Families: Paternal Factors in Child Réapmentl-3 (1993); Carin Neitzel and Ann Dopkins
Stright, Mothers’ Scaffolding of Children’s Problem Solvingstablishing a Foundation of Academic Self-
Regulatory Competenc&7 Journal of Family Psychology 75-92 (2003) ETdognitive and emotional support
of mothers is very important in helping a child dimp “self-regulatory behavior.”).

195 United States v. Virginja518 U.S. 515, 533 (1996) (quotimallard v. United States329 U.S. 187, 193
(1946)).

1% virginia, 518 U.S. at 533.
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the unique contributions each sex makes in chidhing is fundamentally at odds with the
same-sex claim that “the modern individuation oihvem has resulted in the kind of fluidity
of gender roles for men and women” that makes thegmce of both genders within a family
unnecessaryf’

56. Because of the risk to children’s well-being, thierpotion of same-sex partnerships and
their universal legal recognition serves to damtwge concept of marriage with the same
social force that full legal recognition of homosakmarriage does. While a legal distinction
exists between same-sex partnerships and sameaerge, semiotically the differentiation
is de minimus-#is a legal fiction. For good reason—the purpasiesafeguarding the social
entity of marriage as it has been understood fae timmemorial—the Council of Europe
should play no role in social engineering among Member States and respect national
sovereignty as mandated by the European Court ofdtiRights on this issue.

C. There is No Right to Same Sex Marriage or Equdl to Marriage
for Same-Sex Unions Under The International Covenaron Civil
and Political Rights (“ICCPR”), **® and Religious Freedom is
Likewise Preserved As Under the Convention.

57. Additionally, expanding the discussion to interoatl law, the rights of conscience and
religious belief are also protected by Article f8te ICCPR. The interpretation of Article
18 of the ICCPR also lends itself to the intergietaof Article 9 of the ECHR. Even during
the drafting of the ECHR, the Committee of Ministadvised the Committee of Experts to
“follow the drafting of the anticipated United Natis Covenant™® referring to the
Universal Declaration of Human Rights and the fetl@CPR; the draft was to be based on
the “yet ‘incomplete’ ICCPR™° The text of Article 18 of the ICCPR closely tradksicle 9

of the ECHR™.

197 Maura I. Strassberdistinctions of Form or Substance: Monogamy, Poiggaand Same-Sex Marriages
N.C. L. Rev. 1501, 1606 (1997).

198 |nternational Covenant on Civil and Political Righart. 18, 23 Mar. 1976, 999 U.N.T.S. 171 [heatt@r
“ICCPR"].

199 Christopher Decker and Lucia Fre$he Status of Conscientious Objection Under Artictsf the European
Convention on Human Rightst'l Law and Politics Vol. 33:379, 384 (2001)dteinafter Decker and Fresa].
19d. at 384 and n.19ee alsoHitomi Takemura,nternational Human Right to Conscientious Objettio
Military Service and Individual Duties to DisobeyaNMfestly Illegal Orders86, 88 (Springer-Verlag Berlin
Heidelberg) (2009) (article 9 was among the arti¢ckat, while the E. Conv. H.R. was still beingftked, was
“in line with the wording of the International Cawant of Civil and Political Rights, which was stileing
drafted”).

1 International Covenant on Civil and Political Rigitart. 18, 23 Mar. 1976, 999 U.N.T.S. 171 [heriéma
ICCPR]. Article 18: 1. Everyone shall have the tighfreedom of thought, conscience and religiohnisTight
shall include freedom to have or to adopt a refigho belief of his choice, and freedom, eitherwdlially or in
community with others and in public or private, fwanifest his religion or belief in worship, obseame,
practice and teaching. / 2. No one shall be suliecbercion which would impair his freedom to haoreto
adopt a religion or belief of his choice. / 3. Ftem to manifest one’s religion or beliefs may bbjsat only to
such limitations as are prescribed by law and aeessary to protect public safety, order, healthmerals or
the fundamental rights and freedoms of others.Thé. States Parties to the present Covenant ukdexdehave
respect for the liberty of parents and, when applie, legal guardians to ensure the religious amdaim
education of their children in conformity with thewn convictions.
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58. Additionally, in 2001, the Standing Committee, agtion behalf of the Parliamentary
Assembly, issued Recommendation No.14%8ncluded in theExplanatory Memorandum
the Rapporteur observed that,

[tihe wording of Article 9 of the ECHR can be comgxto Article 18 of the

United Nations International Covenant on Civil @wlitical Rights or Article

18 of the Universal Declaration of Human RightseTight to refuse military
service for reasons of conscience is thus inheretiite concept of freedom of
thought, conscience and religioH.

59. Because the texts are so strikingly similar, theitééh Nations Human Rights
Committee’s (“HRC”) interpretation of Article 18 ofhe ICCPR is important to the
interpretation of Article 9 of the Conventiotf. In its General Comment No. 22, interpreting
Article 18, the Human Rights Committee first expkd that the right to freedom of thought,
conscience and religion “in article 18.1 is faralsiag and profound . . .**® Thus, there is a
recognized right under international law to holdidie and to express those beliefs, including
a belief that homosexuality is morally wrong orfslnaccording to the dictates of one’s
faith. As explained above under Article 9 of then@ention (as well as under Articles 10 and
11), the right to express one’s beliefs appliediplybas well as privately.

60. The HRC's decision idoslin v. New ZealandCommunication No. 902/1999, provides
additional support for a right to speak out agagashe-sex marriage (and consequently, that
there is no violation of international law to deapy “right” to same-sex marriage or
partnership for the reasons stated above undeCoheention.) InJoslin when two lesbian
couples claimed violations of the ICCPR (underckes 16, 17, 23, paragraphs 1 and 2, and
26) after being denied the ability to marry in Néealand, theHRC rebuffed that claim,
finding that under article 23, paragraph 2, a Staté obligation does not include the
recognition of marriage other than that between a ran and a woman wishing to marry:

Given the existence of a specific provision in @@venant on the right to marriage,
any claim that this right has been violated mustcbesidered in the light of this

provision. Article 23, paragraph 2, of the Covenanthe only substantive provision
in the Covenant which defines a right by using téren “men and women”, rather
than “every human being”, “everyone” and “all persb Use of the term “men and
women”, rather than the general terms used els@nhd?art 11l of the Covenant, has
been consistently and uniformly understood as atdig that the treaty obligation of
States parties stemming from article 23, parag@pf the Covenant is to recognize
as marriage only the union between a man and a womishing to marry each

other!®

112 Recommendation 1518 (2001) (pertainingBixercise of the right of conscientious objectionniditary
service in Council of Europe member statexdopted by the Standing Committee, acting oralbedf the
Council of Europe, 23 May 200%deDoc. 8809).

3 SeePACE Doc. 8809, 1 19.

14 pecker and Fresappranote 109, at 412-13.

115 Office of the High Commissioner for Human Rightgjman Rights Committe&General Comment No. 22:
The right to freedom of thought, conscience, atidiomn (Art. 18):.30/07/93.CCPR/C/21/Rev.1/Add.&n@ral
Comment No. 22 1 (1993)available at
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/9a30112¢P167cc12563ed004d8f15?0pendocument.

1% Joslin v. New ZealandCommunication No. 902/1999, 8.2 (Human Rightsn@ittee 17 July 2002),
CCPR/C/75/D/902/1999.
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61. Of the fifteen Committee members participating his tdecision, two concurred, stating
that they “found no difficulty in joining the Comittee’s consensus on the interpretation of
the right to marry under article 23, paragraph’2.While these two members went on to
dispute whether certain rights or benefits oughig¢aranted to same-sex couples outside the
bounds of marriage (and importantly, only two of fiiteen members drew this conclusion),
they also qualified their assertion, opening thespality that a denial of a right or benefit
could be justified “on reasonable and objectivéecia.™*®

62. The Resolution should,

- Refer to Article 12 of the European Convention, ecalling that it only protects the
right of persons of the opposite sex to enter intthe covenant of “traditional marriage.”

- Reaffirm that there is no “right” to same sex mariage or partnership under the
international and European law.

- Reaffirm that marriage is a public institution that is fundamentally “child-centered”.

171d. at Appendix (Individual opinion of Committee meenb Mr. Rajsoomer Lallah and Mr. Martin Scheinin

(concurring)).
118 |d

EUROPEAN CENTRE FOR LAW AND JUSTICE
26



DETAILED COMMENTS

Below are specific assertions taken from the dRafolution and Recommendation, together
with specific responses.

Preliminary Draft Report

A. Preliminary Draft Resolution

*

1. The Parliamentary Assembly recalls that sexual orientation, which covers
heterosexuality, bisexuality and homosexuality, is a profound part of the identity of each and
every human being. The Assembly also recalls that homosexuality has been decriminalised in
all member states of the Council of Europe. Gender identity refers to each person’s deeply felt
internal and individual experience of gender. A transgender person is someone whose gender
identity does not correspond to the gender he or she was assigned at birth.

The subjective definition of “gender identity” attdansgender” should be refused.

The final sentence should be replaced by:
A transgender person is someone [who feels that]diher gender identity does not
correspond [to the sexual identity he/she was bomith].

Explanation: a gender is not assigned at birtis; ain actual fact.

2. Under international law, all human beings are born free and equal in dignity and
rights. Sexual orientation and gender identity are recognised as a prohibited ground of
discrimination. According to the European Court of Human Rights, a difference in treatment is
discriminatory if it has no objective and reasonable justification. Since sexual orientation is a
most intimate aspect of an individual's private life, the Court considers that only particularly
serious reasons may justify differences in treatment based on sexual orientation. Negative
attitudes on the part of a heterosexual majority against a homosexual minority cannot amount
to sufficient justification, any more than similar negative attitudes towards those of a different
race, origin or colour.

The first part of this paragraph is in fact basad=@€HR jurisprudence (judgment in the case
of Salgueiro da Silva Mouta v. Portugal, ECHR, 21 Drber 1999: RTD Civ. 2000, p. 313,
observation by J. Hauser).

Delete the final sentence [*Negative attitudes...”]

The final sentence raises difficulties, as it d@égdsociety according to a falsely objective
sexual criterion (majority/minority) that may besasilated to criteria of colour, race or

origin, with a view to prohibiting any subjectiveenal-appreciation of not sexual behaviour
but a so-called social minority.

Moreover, judging or expressing a critical opiniarrespect of homosexuality cannot in any
way be assimilated to an insult or incitation tolence, which are punishable at law.
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*

4. Transgender persons face a cycle of discrimination and deprivation of their rights in
many Council of Europe member states due to discriminatory attitudes and to obstacles in
obtaining gender reassignment treatment and legal recognition of the new gender. One
consequence is the relatively high suicide rate among transgender persons.

Delete “legal” from the wording “legal recognition of the new gender”.
The State is under no obligation to legally recegrihe new gender; it retains a degree of
freedom in amending the person’s civil status.

6. Hate speech by certain public figures, including religious leaders, and hate speech in
the media and internet are also of particular concern. The Assembly stresses that it is the
paramount duty of all public authorities not only to protect the rights enshrined in human rights
instruments in a practical and effective manner, but also to refrain from speech likely to
legitimise and fuel discrimination or hatred based on intolerance.

In addition to the concerns expressed in the Menthra above, why is there only mention
of “religious leaders” and not the rest of the lgdt leaders used by the Commissioner
(political leaders, journalists, etc)?

Delete “likely” as this extends the label of “hate speech” too f@aking it possible to
sanction any speech “likely” to be considered imtaht. (See discussion as pertaining to
ambiguity of the terminology “hate speech” in Mem@wadlum above).

Add a reminder of freedom of expression, opinion ath conscience at the end of the
paragraph: (...) based on intolerance, [in accordancewith freedom of expression,
opinion and conscience guaranteed by Articles 9 antD of the European Convention of
Human Rights].

8. The denial of rights to de facto “LGBT families” in many member states must also be
addressed, including through the legal recognition and protection of these families.

Delete the entire paragraph for the reasons set ftr in the Memorandum above with
regard to the Member States’ wide margin of appredtion.

At the very least:
replace families” by “couples”;
delete tncluding through the legal recognition”.

Promaotion of the concept of thie facto “LGBT family”is aimed at giving same-sex couples
the benefit of the rights guaranteed by Articledf2zhe ECHR to the family based on the
heterosexual union of a man and a woman.
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De facto transsexual couples and family life

The judgment in the case of, Y and Z v. the United Kingdom (ECHR, 22 Apri7:9
D. 1997, jurisprudence p. 582, note by S. Gratajal@P G 1998, |, 107, chron. F. Sudre)
upholds recognition of the title of “family life'otde factorelationships between unrelated
persons. The European Court qualifies @es factofamily links” the links between a male
transsexual who was born female, his partner, hadatter’'s child conceived by atrtificial
insemination using a donor’'s sperm, based on bbth dffective relationship and on
“appearances’, which would seem to make up for the fact of beingelated. The European
Court noted that X wa$iving in society as a man’assumingin everyone’s eyes’the role

of the male partner arfttas acted as Z's ‘father’ in every resped 35-37) However, this
recognition of family life between a transsexuatl dnis partner’s child is not followed up,
since the Court takes the absence of a common Eamoporm on granting parental rights to
transsexuals as the basis for considering thatlar8 does not place a positive obligation on
the national authoritie$ormally to recognise as the father of a child arpon who is not the
biological father” (ECHR, X, Y and Z v. the United Kingdom, as ab8\&2)

Homosexual couples andle facto “family life ”

Homosexual couples do not have the benefit of netiog of “family life”. The European
Commission on Human Rights previouggCommHR, decision of 14 May 1986, S. v. the
United Kingdom: D. and R., 47, p. 274. — ECommH#Rjgion of 10 February 1990, B. v. the
United Kingdom: D. and R., 64, p. 278. — ECommH#jsion of 09 November 1989, Anna
Eriksson and Asta Goldschmidt v. Sweden: D. an®®. p. 213)and the European Court
today (ECHR, decision of 10 May 2001, case no. 56501N0ta Estevez v. Spain, quoted
above)refuse to consider that a lasting homosexualiogighip counts as “family life” within
the meaning of Article.8 As a result, a homosexual partner may not cldienright to
respect for family life in order to obtain the tséer of a residential lease in his/her favour on
the death of his/her partn@ECommHR, decision of 15 May 1996, R66sli v. GeymBnand

R., 85-B, p. 149however, the partner is henceforth justified aing) so on the basis of right
to respect for one’s hom@&CHR, 24 July 2003, Karner v. Austria: RD publigh2004,

p. 841, observation by M. Levinetpee also the discussion in the Memorandum above
pertaining toBurden v. The United Kingdop&C], Courten v. The United Kingdomand
M.W. v. The United Kingdom.

The European Court of Justice (ECJ) has the sameeption of “family life” and, in a case
in which the applicant party had been refused leyEhglish railway company that employed
her the benefit of reduced fares for her femalénear the ECJ, on the basis of jurisprudence
at the European Court of Human Rights, found timathe present state of the law within the
Community, stable relationships between two persdrithe same sex are not regarded as
equivalent to marriages or stable relationshipssideé marriage between persons of opposite
sex” (ECJ, 17 February 1998, case C-249/96, L.-J. GrarBouth-West Trains LteRUDH,
1998, 45, point 35; JTDE, 1998, 110, note by A. Wegergh; RTD Civ. 1998, p. 529, note
by J. Raynard—- ECJ, 31 May 2001, cases C-122 and C-125/¢@khts 34 and 3. and
Sweden v. CounciRTDH 2002, p. 663, observation by C. Maubernard)

K/
£ %4

14.1. ensure that the fundamental rights of LGBT people, including freedom of expression
and freedom of assembly and association, are respected, in line with international human rights
standards;
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Delete “of LGBT people™ LGBT people do not have specific rights.

Replace the sentence by wording on the lines of:
“ensure that LGBT people have their human rights respected, including .... in
line with...”.

14.2. provide legal remedies to victims and put an end to impunity for those who violate
fundamental rights of LGBT people, in particular their right to life and security;

Same comment: LGBT people do not have any specepexific fundamental rights.

Replace by “... who violate their fundamental rights..;” (their refers to victims).

K/
£ %4

14.6. ensure that discrimination on the basis of sexual orientation and gender identity can be
effectively reported to judicial and non-judicial bodies and ensure that national human rights
structures and equality bodies effectively address these issues;

Delete ‘hon judicial” : these “non-judicial bodies” are independent adshiative authorities
responsible for theolitical mission of combating any attitude deemed discritoirya these
structures raise a problem as they are not requreabide by the rules and guarantees of
legal procedures.

K/
£ %4

14.8. ensure legal recognition of same-sex partnerships, as already recommended by the
Assembly in 2000, by providing for:

14.8.1. the same pecuniary rights and obligations as those pertaining to different-sex couples;
14.8.2. "next of kin" status;
14.8.3. measures to ensure that, where one partner in a same-sex relationship is foreign, this

partner is accorded the same residence rights as would apply if she or he were in a
heterosexual relationship;

14.8.4. recognition of provisions with similar effects adopted by other member states;

Delete the entire paragraph

The ECHR leaves it to each State to decide wheth@ot to grant same-sex couples legal
status. See discussion in Memorandum above pettaioi the Member States’ margin of
appreciation.

Moreover, this request goes further than that esga@ in paragraphs 22 to 24 of the Draft
Recommendation of the Council of Europe’s Committeé Ministers (doc. DH-
LGBT(2009)008 Rev)*.

119 Appendix to the preliminary draft recommendatidrtiee Committee of Ministers on measures to combat
discrimination based on sexual orientation or geidntity:

“22. Where national legislation confers rights astgligations on unmarried couples, member statesildh
ensure that it applies in a non-discriminatory wayboth same-sex and different-sex couples, inodvith
respect to survivor's pension benefits and tenaigtys;
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At the very least (the least damaging), replace thearagraph by the wording negotiated
in the draft recommendation of the Council of Ew'spgCommittee of Ministers in
paragraph 24.

“providing same-sex couples with legal or other mes to address the practical
problems related to the social reality in which thg live”.

As far as marriagstricto sensus concerned, Article 12 of the ECHR only guarastde
right to marry and found a family to men and wonoémarriageable age, according to the
national laws governing the exercise of the right.

In the current state of European jurisprudenceickrti2 cannot be taken as foundation for
claiming any right to homosexual marriage. Thedpean Court of Human Rights holds that
“given the existence of litle common ground” anespite the evolution noted in many
European States towards legal recognition of stdeldactosame-sex unions, the Party
States enjoyed a wide margin of appreciation. érdfore held that the fact of making
entitlement to a survivor’s pension conditional the link of marriage (and hence refusing
the benefit to a same-sex partner) had a “legienaat, which [was] the protection of the
family based on marriage bonds” and did not camstian infringement of the Convention
(ECHR, decision of 10 May 2001, case no. 56501N0fta Estevez v. Spain)See also the
discussion in the Memorandum above pertainin@toden v. The United Kingdof&C],
Courten v. The United KingdomndM.W. v. The United Kingdom.

Community jurisprudence is in line with this, sirtbe ECJ considers it to be established that
the definition of the term ‘marriage’, as commordgimitted by the Member States,
designates a union between two people of differs@x and consequently refuses to
assimilate the status under Swedish law kgistered partnership”to that of marriage and
include in the official concept of &married official” persons subject to a legal scheme
separate to that of marria¢feCJ, 31 May 2001, cases C-122 and C-125/99P, B.Smeden

v. Council, points 34 and 37: RTDH 2002, p. 663askation by C. Maubernard§’

Article 162 of the Universal Declaration of Human Rights of D@écember 1948 and
Article 23" of the International Covenant on Civil and PodticRights of 16 December

23. Where national legislation recognises registsgme-sex partnerships, their legal status arndrigbts and
obligations should be equivalent to those of hestexaal couples in a comparable situation;

24. Where national legislation does not recognesgistered same-sex partnerships nor unmarried esupl
member states are invited to consider the podsyilmifiproviding same-sex couples with legal or otlreans to
address the practical problems related to the ki@adty in which they live.”

120ECHR -Art. 12. Right to marry. “Men and womennoérriageable age have the right to marry and dado
a family, according to the national laws governiing exercise of this right.”

2L gource [in FrenchPurisclasseur Europe Traitéol. 6524: Convention Européenne des Droits Herime.

— Droits garantis. — Droit au respect de la viegeiet familiale, Prof. Frédéric Sudre)

122 yniversal Declaration of Human Rights of 10 Decent948:

Article 16: 1. Men and women of full age, withoutyalimitation due to race, nationality or religiomave the
right to marry and to found a family. They areitbed to equal rights as to marriage, during maeiand at its
dissolution.

2. Marriage shall be entered into only with the efrand full consent of the intending spouses.
3. The family is the natural and fundamental graoj of society and is entitled to protection byisty and the
State.

123 |nternational Covenant on Civil and Political Riglof 16 December 1966.
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1966 repeat the conditions laid down in Article 42the ECHR and add to them the

conditions of the free and full consent of the milimg spouses and equality of the rights and
responsibilities of spouses, and acknowledge tineldmental natural nature of the family

within society. See also the discussion in the Memdum above pertaining to the HRC

decision inJoslin v. New Zealand;ommunication No. 902/1999 (17 July 2002).

Furthermore, the Member States retain the riglatdi legal conditions to the right to marry
thus recognised, and have a certain margin foreggtion in doing so. Consequently, the
legal restrictions on the right to marry, mainlyncerning physical and mental health,
morality, and related spouses, are not necessadhsidered as being contrary to the
demands of the European Convention on Human RigB&e discussion in Memorandum
above pertaining to the Members States margin fesation.

14.9. provide the possibility for joint parental responsibility of each partner’s children, if not
also the right of each partner to adopt the other partner’s children;

Delete the sentencaes it disregards the interests of the child aqgbseses some kind oight

to adopt and share parental authority. See dismussi Memorandum above regarding
Member States’ margin of appreciation and the witgdortance pertaining to the detrimental
effects on children when deprived of a mother atldr in a stable marital relationship.

At the very least(the least damagingdeplace it by a sentence on the lines of the falgw
“consider, when it is the interest of the children,a joint exercise of the parental
responsibility of the partner’s children”.

Indeed:

* No-one may claim dright” to adopt a fortiori there is no “right” to adopt the
partner’s children.

» The rules governing parental authority, whetheregmrds sharing or delegating that
authority, must be applied exclusively in the higimerest of the child. There can be
no general rule providing for the systematic stgaoh such authority exclusively on
the basis of the type of sexual relationship twopbe have.

» This sentence totally ignores the interests otttk

The European Court of Human Rights adnotdy-that consideration of the homosexuality
of the person delegating parental authority andpdeson to whom it is delegated cannot
justify alone refusal of delegation of parentalhauity without constituting discrimination

Article 23: 1. The family is the natural and fundartal group unit of society and is entitled to pation by
society and the State.

2. The right of men and women of marriageable agedrry and to found a family shall be recognized.

3. No marriage shall be entered into without tlee fand full consent of the intending spouses.

4. States Parties to the present Covenant shadl tgdpropriate steps to ensure equality of rightd an
responsibilities of spouses as to marriage, duntagriage and at its dissolution. In the case o$aligion,
provision shall be made for the necessary protectfany children.
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contrary to Articles 8 and 14, taken together, lné tEuropean Convention on Human
Rights*%. The solution is the same as regards adoption.

14.10. ensure that laws relating to the adoption of unrelated children by single persons are
applied without distinctions based on sexual orientation, in accordance with the 2008 E.B. v.
France judgment of the European Court of Human Rights;

Delete the paragraph

At the least, replace it by the following:
“ensure that laws relating to the adoption of unrehted children by single persons
are applied in accordance with European Court of Hman Rights case-law”.

Otherwisereplace “without distinction” by “without discrimin ation”.

In the case oE.B. v. France (ECHR, Grand Chamber, 22 January 2008, no. 482J6the
Court did not at any point prohibit difference imedtment, but only unjustified
discrimination.

The Court held that difference in treatment onliasis of sexual orientation was not in itself
necessarily contrary to the ECHR. It was ratherjuistification for the different treatment
that was under scrutiny—it was thegitimacy of the aim being pursuég such distinction
that was being judged. In other words, the Coutghkb to determine whether there was
unjustified discrimination, rather than just difece in treatment (§ 963

In § 91, the ECHR judge recalled the Court’s camsparisprudencE® according to which
a difference in treatment was discriminatory, foe fpurposes of Article 14, if it had no
objective and reasonable justification, i.e. ifdil not pursue a “legitimate aim” in a
democratic society, or that there was no “reas@ngpbportionality between the means
employed and the aim sought to be realiséd”.

The legitimate aim of the different treatment isials/ checked by the Court in its form,
concentrating on consideration of the conditiorpadfportionality. The lack of reasonable
proportionality is the decisive criterion in qugliig unequal treatment as discrimination.

124 See ECHRSalgueiro da Silva Mouta v. Portugal, ECHRL December 1999: Juris-Data no. 1999-125672;
Family law 2000, comm. 145, observation by A. Gagire. — Palau-Martinez v. France: ECHE6 December
2003: Juris-Data no. 2003-237339; JCP G 2004, @,1R2, note by A. Gouttenojre

125 ECHR in Grand Chamber on 22 January 2008, no.@&B34E.B. v. France, § 90: “The applicant therefo
suffered a difference in treatment. Regard musdtdzkto the aim behind that difference in treatnaad, if the
aim was legitimate, to whether the different treatinwas justified.”

122ECHR, 23 July 1968Belgian Linguistics Case§ 10: GAECHR, no. 8. — ECHR, 26 February 20@tté

v. France § 34: JCP G 2002, I, 10074, note by A. Gouttemand F. Sudre

127 ECHR in Grand Chamber on 22 January 2008, no.@/834E.B. v. France “The Court reiterates that, for
the purposes of Article 14, a difference in treaitmis discriminatory if it has no objective and seaable
justification, which means that it does not pursae‘legitimate aim” or that there is no “reasonable
proportionality between the means employed andaihe sought to be realised” (sdater alia, Karlheinz
Schmidt cited above, § 24etrovig cited above, § 30; arfflalgueiro da Silva Moujaited above, § 29). Where
sexual orientation is in issue, there is a needpfnticularly convincing and weighty reasons totifusa
difference in treatment regarding rights fallinghim Article 8 (seemutatis mutandisSmith and Grady v. the
United Kingdom nos. 33985/96 and 33986/96, § 89, ECHR 1999tktig-Prean and Beckett v. the United
Kingdom, nos. 31417/96 and 32377/96, § 82, 27 Septembe®; 129 S.L. v. Austriano. 45330/99, § 37,
ECHR 2003-1).”
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As the Court acknowledges, the Party States a icerteargin for appreciation in
determining if and to what extent differences betwsituations that are similar in other
respects justify different treatment at f&ty

It should be stressed that in respect of rightolnag personal autonomy (privacy and
family life, Art. 8 of the ECHR), such as sexualiemtation, only reasons that are
“particularly convincing and weighty€an justify different treatment.

Again in the case d&.B. v. Franceit was because France initially authorised thepéidn of

a child by a single person (without explicitly exding a homosexual single person) that
withholding approval may not be applied onbpn the basis of the applicant's sexual
orientation. There must be particularly convinciagd weighty reasons. It should be
stressed that the Court does not in any way redoedegalisation of adoption by a single
person (whether homosexual or not); it is solelyemwlsuch adoption is provided for at law
that it must be implemented without unjustifiedadisiination.

Thus, in the case dE.B. v. France the Court did not consider the homosexuality of a
candidate for adoption as justification on its dendifferent treatment. If sexual orientation
were the only reason for refusal, the Court helt this constituted discrimination. It is in
this sense that paragraphs 93 anif®should be read, as their ambiguous wording might
lead to the belief that there is unjustified disgnation when a distinction is made.

14.11.2. documents that reflect an individual's preferred gender identity, without any
prior obligation to undergo sterilisation;

In this paragraph, “sterilisation” refers in faotthe surgical operation to change sex, one of
the effects of which is sterilisation. This allowsrely administrative transsexualision
paper.

Replace bydocuments that reflect an individual's gender reasignment”

Where the Court has permitted such recognitiorhai$ left the manner in which such
administration is to be achieved to the Stafe® Goodwin v. The United KingdoApp. No.
28957/95 (E. Ct. H.R. 11 July 2002). Moreover, eurt's recognition of the right of
marriage for transgendered persons was very nafsaged upon recognition of a medical
condition and treatment prescribed. The Courttgsiens extend only to the particular plight
of individuals who have actually undergone gendsssignment surgerySee Seé. v.
Lithuania, App. No. 27527/03, 1 56 (E. Ct. H.R. 11 Sept.7)q0States are required, by their

128 ECHR,28 November 1984, series A, no. &&smussen v. Denmafk40: JDI 1986, p. 1074, observation by
P. Tavernier.

129 The Court holds that, as the reasons put forwardrfaking such a distinction were based solely on
consideration of the applicant’'s sexual orientagtidifferent treatment could constitute discrimipatifor the
purposes of the Conventio84lgueiro da Silva Moutajted above, § 36).

(...)

In view of the foregoing, it could not be denieditthin turning down the application for approvalatopt
made by the applicant, the national authorities Healvn a distinction dictated by factors relatimg the
applicant's sexual orientation that it was not pssihle to draw under the Convention (Sadgueiro da Silva
Moutajudgment, cited above, § 36).
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positive obligation under Article 8, to implememetrecognition of the gender change in
post-operative transsexualg¢emphasis added); unnecessary to examine matfmrately
under Article 12jd. Y 64); Goodwin v. The United Kingdgrapp. No. 28957/95, 11 78, 81
(“Where a State has authorised the treatment angemsu alleviating the condition of a
transsexual, financed or assisted in financingoierations and indeed permits the artificial
insemination of a woman living with a female-to-malanssexual . . . it appears illogical to
refuse to recognise the legal implications of #suit to which the treatment leadst, § 78;
“The Court considers it more significant howeveditttranssexualism has wide international
recognition as anedical conditiorfor which treatment is provide¢h order to afford relief”,
id. 81 (emphasis added)).

14.11.5. relationship recognition and the right to found a family, in accordance with the
case law of the European Court of Human Rights;

Delete “and a right to found a family”

 The ECHR guarantees for transsexualsrigfigt to marry, but not the right to found a
family.

The ECHR, in its judgment in the case ®bodwin and I. v. the United Kingdd# on
11 July 2002, upheld the prevalence of the psydicdd gender of transsexuals over their
biological gender. In this judgment, the Courtogriised that transsexuals have the right to
have their civil status amended, and to marry aqgrerof the opposite sex to their new
gender. In doing so, the ECHR judge:
» dissociated marriage from family life, considerihgt the possibility of founding a
family was separate from that of marrying;
» gave preference to psychological and social geader biological gender in order
to define the sexual quality of a man or woman witthe meaning of the
Convention.

Previously, the ECHR had held that the right tommeagferred to the marriage between two
people of different biological sexes, and considemgarriage as the foundation for the
family, since Article 12 refers to the “right to ma and found a family”. The ECHR
henceforth considers that founding a family is aotondition of marriage. Founding a
family consists of a couple’s ability to conceiveraise a child. Th&oodwinjudgment
constituted a spectacular turnaround in jurispraden terms of how to interpret the right

130 N, Deffains, Reconnaissance juridique de la casivarsexuelle et droit au mariage des transsefieeis!
recognition of sex-changes and the marriage obsmxuals]: Europe 2002, commentary 395; family 2002,
commentary 133, note by A. Gouttenoire-Cornut; Befis 2003, Article 37802, chron. by J. Massip, #&).
JCP G 2003, I, 101, no. 1, chron. by J. Rubellivbid; JCP G 2003, I, 109, no. 8, chron. by F. Sudf

F. Sudre, J.-P. Marguénaud, J. Andriantsimbazovn&outtenoire and M. Levinet, Les grands arréslal
Cour européenne des droits de I'homme [major dewsof the European Court of Human Rights]: PUF,
2" edition, 2004, no. 38, p. 354 et seq.; D. 2002082, note by A-S. Chavent-Leclére; D. 2003, [,52
observation by C. Birsan; RD Sanit. Soc. 2003,37., Iho. 11, observation by F. Monéger; AJF 2002113,
observation by F. Granet; P. Wachsmann and A. Matigg-Wachsmann, “La folie dans la loi. Considénasi
critiques sur la nouvelle jurisprudence de the Cauropéenne des droits de I'hnomme en matiére de
transsexualisme” [madness and the law — criticabitterations of the new jurisprudence at the Elan@ourt

of Human Rights on transsexual issues]. In conmeatith the Goodwin v. the United Kingdom and l.the
United Kingdom of 11 July 2002 judgments: RTDH 20@31157 et seq.; V. Berger, Jurisprudence of the
European Court of Human Rights: Sire{}, éition, 2004, no. 153.
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to marry referred to in Article 12 of the ConvemtioContrary to its habitual practice, this
turnaround has taken place even though, as thet @ounts out, there is no consensus on
this point in Europe; furthermore, as the Court la@&nowledged, “fewer countries
permitted the marriage of transsexuals in theilgagsl gender than recognised the change
of gender itself”.

The Court has decided to disregard the absencecohsensus, since it states that “in the
twenty-first century the right of transsexuals &rgonal development and to physical and
moral security in the full sense enjoyed by othersociety could no longer be regarded as
a matter of controversy requiring the lapse of titobecast clearer light on the issues
involved”. By developing a new right to “persorgdvelopment” that is absent from the

letter and spirit of the ECHR, and by imposing tleemality of transsexualism, the ECHR

is distancing itself from European legal and soality.

14.12. introduce or develop anti-discrimination and awareness-raising programmes fostering
tolerance, respect and understanding of LGBT persons, in particular for public officials, the
judiciary, law-enforcement bodies and the armed forces, as well as schools, the media, the
medical profession and sporting circles;

And from thePreliminary Draft Recommendation,

3.2.2. further mainstream issues relating to discrimination on the basis of sexual orientation
and gender identity in its activities, and disseminate the case law of the European Court of
Human Rights on sexual orientation and gender identity, including through publications and
training materials;

These provisions should be produced from an oledtandpoint only; rights of religious
freedom as addressed in the Memorandum above, tinel€@onvention Articles 9, 10, and
11 should be noted as important in the preparatiany such programmes, publications and
training materials.
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Summary

The Committee on Legal Affairs and Human Rights points out that sexual orientation — be it
heterosexuality, bisexuality or homosexuality — is a profound part of the identity of each one of us.
Under international law nobody should be treated differently because of their sexual orientation. Yet
lesbian, gay, bisexual and transgender people across Europe still face deep-rooted prejudice and
widespread discrimination. This can range from physical violence — including, in the worst cases,
killings — through to hate crimes, gags on expression, bans on demonstrations, state intrusion into
private life and unfair treatment at school or in the workplace.

Transgender people are refused gender reassignment treatment or told they cannot register their new
gender, contributing to high rates of suicide in this group.

These human rights violations must end, as well as incitement to commit them from public figures,
according to the committee. Meanwhile, Council of Europe member states should ensure legal
recognition of same-sex partnerships, providing notably for “next of kin” status and the possibility to
jointly parent each others’ children, if not also the right of each partner to adopt the other partner’s
children.

Dialogue between all bodies, based on mutual respect, is essential in order to improve mutual
understanding, combat attitudes of prejudice and facilitate public debates and reforms on issues
concerning lesbian, gay, bisexual and transgender people.
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A. Draft resolution

1. The Parliamentary Assembly recalls that sexual orientation, which covers heterosexuality,
bisexuality and homosexuality, is a profound part of the identity of each and every human being. The
Assembly also recalls that homosexuality has been decriminalised in all member states of the Council
of Europe. Gender identity refers to each person’s deeply felt internal and individual experience of
gender. A transgender person is someone whose gender identity does not correspond to the gender
he or she was assigned at birth.

2. Under international law, all human beings are born free and equal in dignity and rights. Sexual
orientation and gender identity are recognised as a prohibited ground of discrimination. According to
the European Court of Human Rights, a difference in treatment is discriminatory if it has no objective
and reasonable justification. Since sexual orientation is a most intimate aspect of an individual's
private life, the Court considers that only particularly serious reasons may justify differences in
treatment based on sexual orientation. Negative attitudes on the part of a heterosexual majority
against a homosexual minority cannot amount to sufficient justification, any more than similar negative
attitudes towards those of a different race, origin or colour.

3. Nevertheless, Lesbian, Gay, Bisexual and Transgender (LGBT) persons, as well as human
rights defenders working for the rights of LGBT persons, face deeply rooted prejudices, hostility and
widespread discrimination all over Europe. The lack of knowledge and understanding about sexual
orientation and gender identity is a challenge to be addressed in most Council of Europe member
states, since it results in an extensive range of human rights violations, affecting the lives of millions of
people. Major concerns include physical and verbal violence (hate crimes and hate speech), undue
restrictions on freedom of expression, freedom of assembly and association, violations of the right to
respect for private and family life, violations of rights to education, work and health, as well as regular
stigmatisation. As a consequence, many LGBT persons across Europe live in fear and have to
conceal their sexual orientation or gender identity.

4. Transgender persons face a cycle of discrimination and deprivation of their rights in many
Council of Europe member states due to discriminatory attitudes and to obstacles in obtaining gender
reassignment treatment and legal recognition of the new gender. One consequence is the relatively
high suicide rate among transgender persons.

5. The Assembly is particularly concerned by the violation of the rights to freedom of assembly
and freedom of expression for LGBT persons in a number of Council of Europe member states since
these rights are pillars of democracy. This has been illustrated by the banning or attempted banning
of peaceful rallies or demonstrations of LGBT persons and their supporters and the overt or tacit
support some politicians have given to violent counter-demonstrations.

6. Hate speech by certain public figures, including religious leaders, and hate speech in the media
and internet are also of particular concern. The Assembly stresses that it is the paramount duty of all
public authorities not only to protect the rights enshrined in human rights instruments in a practical
and effective manner, but also to refrain from speech likely to legitimise and fuel discrimination or
hatred based on intolerance.

7. Homophobia and transphobia have particularly serious consequences for young LGBT people.
They face widespread bullying, sometimes unhelpful or hostile teachers, and curricula which either
ignore LGBT issues or propagate homophobic or transphobic attitudes. A combination of
discriminatory attitudes in society and rejection by the family can be very damaging for the mental
health of young LGBT people, as evidenced by suicide rates which are much higher than those in the
wider youth population.

8. The denial of rights to de facto “LGBT families” in many member states must also be
addressed, including through the legal recognition and protection of these families.

9. On the other hand, the Assembly welcomes the fact that, in some cases, political and judicial
authorities have taken a number of measures against discrimination affecting LGBT persons.
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10. In this context, the Assembly welcomes the work of the Committee of Ministers, which is
preparing a recommendation on measures to combat discrimination on grounds of sexual orientation
and gender identity, to ensure respect for human rights of LGBT persons and to promote tolerance
towards them, the high priority given by the Council of Europe Commissioner for Human Rights to this
issue, as well as the recent reports of the European Union Fundamental Rights Agency on
homophobia and discrimination on grounds of sexual orientation in European Union member states.

11. Recalling its Recommendations 1474 (2000) on the situation of lesbians and gays in Council of
Europe member states and 1117 (1989) on the conditions of transsexuals, the Assembly again
condemns the various forms of discrimination suffered by LGBT people in Council of Europe member
states. LGBT people should not have to fear being stigmatised and victimised, either in the public and
private spheres.

12. The Assembly considers that the Council of Europe has the duty to promote a clear message of
respect and non-discrimination so that everybody can live in dignity in all its member states.

13. The eradication of homophobia and transphobia also requires political will in member states to
implement a consistent human rights approach and to embark on a wide range of initiatives. In this
respect, the Assembly stresses the specific responsibility of parliamentarians in initiating and
supporting changes in legislation and policies in Council of Europe member states.

14. Consequently, the Assembly calls on member states to address these issues and in particular
to:

14.1. ensure that the fundamental rights of LGBT people, including freedom of expression
and freedom of assembly and association, are respected, in line with international human rights
standards;

14.2. provide legal remedies to victims and put an end to impunity for those who violate
fundamental rights of LGBT people, in particular their right to life and security;

14.3. condemn hate speech and discriminatory statements and effectively protect LGBT
persons from such statements;

14.4. adopt and implement anti-discrimination legislation which includes sexual orientation
and gender identity among the prohibited grounds for discrimination, as well as sanctions for
infringements;

14.5. revoke legislative provisions which are not in conformity with the case law of the
European Court of Human Rights;

14.6. ensure that discrimination on the basis of sexual orientation and gender identity can be
effectively reported to judicial and non-judicial bodies and ensure that national human rights
structures and equality bodies effectively address these issues;

14.7. sign and ratify Protocol No. 12 to the European Convention on Human Rights providing
for a general prohibition of discrimination;

14.8. ensure legal recognition of same-sex partnerships, as already recommended by the
Assembly in 2000, by providing for:

14.8.1. the same pecuniary rights and obligations as those pertaining to different-sex
couples;

14.8.2.  "next of kin" status;
14.8.3. measures to ensure that, where one partner in a same-sex relationship is

foreign, this partner is accorded the same residence rights as would apply if she or he
were in a heterosexual relationship;
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14.8.4. recognition of provisions with similar effects adopted by other member states;

14.9. provide the possibility for joint parental responsibility of each partner’'s children, if not
also the right of each partner to adopt the other partner’s children;

14.10. ensure that laws relating to the adoption of unrelated children by single persons are
applied without distinctions based on sexual orientation, in accordance with the 2008 E.B. v.
France judgment of the European Court of Human Rights;

14.11. address the specific discrimination and human rights violations faced by transgender
persons and, in particular, ensure in legislation and in practice their right to:

14.11.1. safety;

14.11.2. documents that reflect an individual's preferred gender identity, without any
prior obligation to undergo sterilisation;

14.11.3. access to gender reassignment treatment and equal treatment in health care
areas;

14.11.4. equal access to work, goods, services, housing and other facilities, without
prejudice;

14.11.5. relationship recognition and the right to found a family, in accordance with the
case law of the European Court of Human Rights;

14.12. introduce or develop anti-discrimination and awareness-raising programmes fostering
tolerance, respect and understanding of LGBT persons, in particular for public officials, the
judiciary, law-enforcement bodies and the armed forces, as well as schools, the media, the
medical profession and sporting circles;

14.13. promote research on discrimination on the basis of sexual orientation and gender
identity, establish and/or maintain regular contacts with human rights defenders working on the
rights of LGBT persons and consult them on issues relating to such discrimination;

14.14. encourage dialogue between national human rights institutions, equality bodies, human
rights defenders working on the rights of LGBT persons and religious institutions, based on
mutual respect, in order to facilitate public debates and reforms on issues concerning LGBT
persons;

14.15. recognise persecution of LGBT persons as a ground for granting asylum and implement
the 2008 Guidance Note on refugee claims relating to sexual orientation and gender identity of
the Office of the United Nations High Commissioner for Refugees.
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B. Draft recommendation

1. Referring to its Resolution ... (2009), the Parliamentary Assembly commends the Committee of
Ministers for its decision of 2 July 2008 to prepare a recommendation on measures to combat
discrimination based on sexual orientation or gender identity.

2. The Assembly considers that the Council of Europe has indeed the duty to promote a clear
message of respect and non-discrimination. In addition, the Council of Europe is particularly well
placed to develop human rights standards, offer expertise and advice and serve as a forum for
discussion on issues related to discrimination on the basis of sexual orientation and gender identity.

3. Consequently, the Assembly recommends that the Committee of Ministers:

3.1. adopt the recommendation currently under preparation on measures to combat
discrimination on grounds of sexual orientation and gender identity, to ensure respect for
human rights of lesbian, gay, bisexual and transgender persons and to promote tolerance
towards them and subsequently monitor its implementation;

3.2. define further Council of Europe action in this field, in particular:

3.2.1. instruct a relevant Council of Europe body to review and address issues related
to discrimination on the basis of sexual orientation and gender identity in member states,
and provide the necessary resources to this body to carry out this task;

3.2.2. further mainstream issues relating to discrimination on the basis of sexual
orientation and gender identity in its activities, and disseminate the case law of the
European Court of Human Rights on sexual orientation and gender identity, including
through publications and training materials;

3.2.3. in the framework of its work on children and violence, address in particular the
issue of homophobic and transphobic bullying at school;

3.2.4. further develop anti-discrimination and awareness-raising programmes fostering
tolerance, respect and understanding of lesbian, gay, bisexual and transgender persons
and, in particular, organise a campaign to combat discrimination on the basis of sexual
orientation and gender identity.
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